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DEPARTMENT OF TRANSPORTATION

Office of the Secretary
14 CFR Parts 217, 241, 291 and 298
[Docket No. OST 98-4043]

RIN 2139-AA08

Air Carrier Traffic and Capacity Data
By Nonstop Segment and On-Flight
Market

AGENCY: Office of Secretary, DOT.
ACTION: Final rule.

SUMMARY: The Department of
Transportation is modifying the T-100/
T-100(f) Traffic Reporting System. For
traffic reporting purposes, the
distinction between large and small
aircraft is removed. All U.S. certificated
and commuter air carriers and all
foreign air carriers that operate to the
United States will report their traffic
movements in the T-100/T—100(f)
Traffic Reporting System regardless of
the size of aircraft used. Joint-service
operations will be reported by the
operating carrier. This rule modifies the
current T-100 Reporting System to
require U.S. carriers to report the
detailed market and segment
information for all their military,
domestic all-cargo, and domestic charter
flights. The detailed statistics from
military operations will be withheld
from public disclosure. The submission
of Form 41 Supplemental T-1, T-2, and
T-3 schedules is eliminated. The
Department is requiring U.S. carriers
that submit Form 41 financial reports to
submit for each reported aircraft type,
total aircraft hours, fuel consumed, and
aircraft days assigned to service.
Currently, there is a lack of market and
segment data for domestic all-cargo,
domestic charter and small aircraft
operations. These changes will
eliminate the data gaps for these rapidly

growing segments of the air
transportation industry.

DATES: This rule will be effective on
October 1, 2002.

FOR FURTHER INFORMATION CONTACT:
Bernard Stankus or Clay Moritz, Office
of Airline Information, K-14, Room
4125, Bureau of Transportation
Statistics, Department of Transportation,
400 Seventh Street, SW., Washington,
DC, 20590-0001, (202) 366—4387 or
366—4385, respectively. They may also
be contacted by e-mail at
clay.moritz@bts.gov or
bernard.stankus@bts.gov or by fax at
(202) 366-3383.

SUPPLEMENTARY INFORMATION:

Electronic Access

An electronic copy of this document
may be downloaded by using a
computer, modem, and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Board Services at (202) 512—
1661. Internet users may reach the
Office of the Federal Register’s home
page at: http://www.nara.gov/fedreg and
the Government Printing Office’s
database at: http://www.access.gpo.gov/
nara. You can also view and download
this document by going to the webpage
of the Department’s Docket Management
System (http://dms.dot.gov/). On that
page click on “search.” On the next
page, type the last four digits of the
docket number shown on the first page
of this document. Then click on
‘““search.”

Background

This rule is part of a joint effort by the
Bureau of Transportation Statistics
(BTS) and the Office of the Secretary of
Transportation (OST) to conduct a
broad-based review of the requirements
for aviation data and to modernize the
way BTS collects, processes, and
disseminates aviation data. This rule is
being issued under the rulemaking
authority delegated to BTS (See 49 CFR
1.71(a)(3)).

As the first step in this effort, BTS and
OST’s Office of the Assistant Secretary
for Aviation and International Affairs
jointly issued an advance notice of
proposed rulemaking (ANPRM) (July 15,
1998, 63 FR 28128). The Department
solicited comments on the nature,
scope, source, and means for collecting,
processing, and distributing airline
information. The ANPRM covered BTS’

major data systems, including those
providing traffic, fare, and financial
data. The Department invited comments
about whether existing aviation data
collections should be amended,
supplemented, or replaced; whether
selected forms and reports should be
retained, modified, or eliminated;
whether aviation data should be filed
electronically; and how the aviation
data systems should be re-engineered to
enhance efficiency and reduce costs for
both the Department and airline
industry. The Department subsequently
conducted additional outreach and
research activities to further assess data
requirements and how the data
reporting and processing systems could
be improved.

The ANPRM, outreach and program
analysis took a very broad approach,
examining not only the types of traffic,
fare, and financial information that
should be collected, but also the sources
of the data and how the data should be
collected and processed. BTS believes it
is more practical and manageable to
proceed with this rule to correct
immediate deficiencies by addressing a
distinct aspect of the overall
Departmental review.

This final rule deals with the types of
market and segment data BTS should
collect and from what sources. BTS
believes this is an appropriate topic
because the reporting changes meet
several of the Department’s immediate
data needs. Support for these changes
has also been expressed by several
commenters.

Public Comments

On August 28, 2001, BTS published
the notice of proposed rulemaking on
Air Carrier Traffic and Capacity Data by
Nonstop Segment and On-Flight Market
in the Federal Register (66 FR 45201).

Comments were received, from the
Airports Council International—North
America (ACI-NA), America West, Atlas
Air, the City of Houston and the Greater
Houston Partnership, Data Base
Products, Federal Express, Mr. Daniel
Kasper, Mr. Robert M. Pryor,
Rickenbacker Port Authority, Southern
Air, and United Air Lines. The
substance of these comments is
discussed below under a series of
topical captions.
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1. Reporting of Domestic All-Cargo,
Domestic Charter, and Military
Operations

The City of Houston and the Greater
Houston Partnership (Houston), Federal
Express, Data Base Products,
Rickenbacker International Airport and
ACI-NA all support reporting detailed
nonstop segment and on-flight market
information for domestic all-cargo,
domestic charter, and military
operations.

Houston believes the reporting of
domestic all-cargo and charter services
would improve the coverage and
consistency of traffic reports.

Rickenbacker International Airport in
Columbus, Ohio, is an airport that
predominantly serves all-cargo air
carriers, charter-passenger air carriers,
and the milijtary. The collection of
detailed data from cargo and charter
carriers would provide it with much
needed planning and marketing
information. More importantly,
Rickenbacker International Airport
believes the data would assist the FAA
in further understanding airport traffic
patterns enabling them to make better
determinations on the allocation of
Airport Improvement Program (AIP)
funds.

ACI-NA states that “the proposed
changes would produce information
regarding on-board traffic loads that is
more useful to U.S. airports in
understanding market developments
including gaps in passenger and cargo
service; marketing their airports and
communities to U.S. and foreign
combination and all-cargo carriers;
planning and monitoring a wide-range
of airport facilities and services;
substantiating to the U.S. Government
the need for airport and related facilities
and the value of domestic and
international air services; and
participating in domestic and
international policy deliberations and
competitive proceedings.”

Federal Express supports BTS’ goal to
fill data gaps, but believes BTS did not
go far enough. Federal Express believes
that all carriers licensed under 49 U.S.C.
41103 should submit the financial
reports required under 14 CFR part 241.

A further expansion of the financial
reporting universe goes beyond the
scope of this rulemaking. BTS does
plan, however, to review air carrier
financial reporting matters and address
any proposed changes that may be
identified in a separate rulemaking.
Federal Express’ comments will be
addressed at that time.

Atlas Air is against reporting detailed
segment and market data for military
operations because the dissemination of

such data could compromise national
security.

We agree with Atlas Air that the
dissemination of detailed segment or
market data for military operations has
the potential to compromise national
security. The risk is lessened by the fact
that the data are reported 30 days after
the applicable month. Nevertheless, we
believe the appropriate safeguard is to
withhold the detailed segment or market
data for military operations from public
release. Military operations are
identified by a separate service-class
code that BTS is easily able to segregate
from the carriers’ other reported
operations.

Previously, large certificated air
carriers did not provide either market or
segment data for domestic charter and
domestic all-cargo services, nor did they
provide detailed information for their
military operations. Small certificated
and commuter air carriers reported their
traffic statistics under the less
sophisticated Form 298—C reporting
system. Part 291 all-cargo carriers did
not report market or segment data.
Foreign carriers did not report
operations with small aircraft (60 seats
or less or 18,000 pounds of payload
capacity or less).

The detailed nonstop segment data
include the following items:

Carrier entity code

Reporting period date

Origin airport code

Destination airport code

Service class code

Aircraft type code

Revenue passengers transported
Revenue freight transported

Revenue mail transported

Available capacity payload

Available seats, total

Revenue aircraft departures performed
Revenue aircraft departures scheduled
Revenue aircraft hours (airborne)
Aircraft hours (ramp-to-ramp)

The detailed on-flight market data
include the following items:
Carrier entity code
Reporting period date
Origin airport code
Destination airport code
Service class code
Revenue passengers enplaned
Revenue freight enplaned
Revenue mail enplaned

Since the Department will be
collecting detailed nonstop segment and
on-flight market data for all types of
flight operations, the Department will
calculate from the segment and market
records the following data items for all
reporting air carriers, thus relieving the
carriers of this task:

Revenue passenger-miles

Revenue cargo tons enplaned
Revenue tons transported
Revenue ton-miles

Revenue ton-miles, passenger
Revenue ton-miles, freight
Revenue ton-miles, mail
Available ton-miles
Available seat-miles

Revenue aircraft miles flown
Revenue aircraft miles scheduled
Inter-airport distance

2. Joint-service Operations To Be
Reported by Operating Carrier

Atlas Air disagrees with the proposal
that wet-lessor carriers should report
detailed nonstop segment and on-flight
market data for two reasons. Atlas states
that the wet lessee is better able to
collect and submit this information; and
wet lessor reporting may be confusing to
the investment community because it is
the lessee that is bearing the financial
risks of the operation.

ACI-NA agrees that it will be less
confusing about which carrier should
report the data if the operating carrier is
required to file. However, it further
maintains that the reporting carrier
should also identify the marketing
carrier so that interested parties are not
required to reconcile multiple data
bases. A similar comment was made by
Rickenbacker International Airport.

Southern Air submitted to this docket
and to the Docket OST-01-10885
comments stating that revenue ton-miles
conducted under wet-lease operations
should be recognized for the lessor
under the Air Transportation Safety and
System Stabilization Act.

We do not agree with Atlas Air’s
assertion that it is easier for the lessee
to report T-100 data. In the past, we
have received arguments from lessees
that they do not have all the required
aircraft operational data for T-100
reporting. Capacity, revenue ton-miles,
flight hours, and block hours are
statistics within the purview of the
lessor. In a joint operation, there must
be cooperation between the partners for
accurate reporting.

We agree with Atlas that the majority
of the economic risk for wet-lease
service falls on the lessee; however,
lessors also suffer a decline in service
during economic downturns as
exhibited by some carriers following the
tragedy of September 11, 2001.
Nonetheless, we believe the need for
operational data by the FAA and the
National Transportation Safety Board
(NTSB) outweigh the needs of the
investment community. Placing the
reporting requirement on the operating
carrier removes the confusion as to
which carrier must report a joint
operation. There were times when cargo
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carriers were confused as to whether
they were performing a wet-lease
operation for a direct air carrier or
performing a charter for an air freight
forwarder. There are companies that
have both direct air carrier and freight
forwarder subsidiaries. Currently, wet-
lease operations are reported by the
lessee while charters for a freight
forwarder are reported by the operating
carrier.

In passenger service, a hybrid type of
operation between code-share and wet-
lease operations has developed. In these
situations, the operating carrier receives
a lower lease payment but receives a
share of the passenger revenues. Thus,
both parties share in the economic risk
of the operation. Designating the
operating carrier as the reporting carrier
removes any confusion about which
carrier is required to report the
operation.

Regional carrier service is a growing
segment of the air transportation
industry. Major carriers are increasing
the extent to which they hand over
service to their code-share partners. The
level of service to small communities
can be positively or negatively affected
by code-sharing. This creates an
important need for DOT to monitor the
impact of code-sharing on the affected
communities. To effectively monitor
these industry changes, the Department,
the FAA, and NTSB require data on the
air carriers actually operating the
aircraft under joint-service agreements.

While we agree with ACI-NA that
identifying the marketing carrier would
be helpful information, neither the
Office of the Secretary nor the FAA
identified the data element as
fundamental to their needs. The
requirement to report marketing carriers
would generally fall on the smaller
code-share partners of major carriers.
Some of these small operators have
multiple code-share arrangements
between the same city-pairs. While the
total burden to report the marketing
carrier may not be substantial to the
industry as a whole, it may be an
inordinate burden to several smaller
carriers. Based on these factors, at this
time, we have elected not to collect this
data item.

Southern’s comments have been
addressed in Docket OST-01-10885,
and are outside the scope of this
rulemaking.

3. Citizenship Data

ACI-NA requests that BTS expand the
T-100 System to collect citizenship
data. ACI-NA recognizes that the
Department of Commerce collects I-92
citizenship data, but argues that it is of
limited use because it excludes Canada-

U.S. traffic. Citizenship data would be
helpful in calculating the economic
benefits derived from foreign tourists
and business travelers.

BTS agrees that citizenship data needs
to be improved, especially the data gap
for Canada-U.S. operations. At the same
time, BTS believes that the data gap can
best be filed by the Department of
Commerce, which already has a system
in place to collect citizenship data. BTS
recommends that ACI-NA petition the
Department of Commerce to expand I-
92 citizenship data to include Canada-
U.S. operations.

4. Traffic Reporting by Small
Certificated and Commuter Air Carriers

The City of Houston strongly supports
the proposal to require small certificated
and commuter air carriers to report T—
100 data. It believes that the Part 298
reporting rules are obsolete for the
regional airline industry operations. It
further states that: “There is no reason
to maintain separate reporting systems
that complicate the ability to track the
activity of both large and small aircraft
at our nation’s airports.”

United Air Lines supports the
proposal to expand the T-100 collection
to include data from all commuter
carriers regardless of the type of aircraft
used in the service.

America West supports the lowering
of the reporting threshold to include
aircraft with seating capacities of 50
seats or lower.

ACI-NA strongly supports T-100
traffic reporting by all carriers and states
that: “These changes will improve the
allocation of Airport Improvement
funds and make it easier to track
Passenger Facility Charges.”

Mr. Robert M. Pryor states that the
BTS proposal will provide a significant
improvement to the nation’s reporting
system.

Mr. Daniel M. Kasper fully supports
requiring small certificated and
commuter air carriers to report T-100
data. However, he does express
concerns about dropping the
requirement to report Form 298-C,
Schedule T-1, Report of Revenue Traffic
by On-Line Origin and Destination,
without imposing a corresponding
requirement to submit the Passenger
Origin-Destination Survey Report.
Similar concerns were expressed by Mr.
Earl Doolin of Data Base Products and
ACI-NA.

For the purpose of reporting traffic
statistics, BTS is removing distinction of
large and small aircraft. All operations
will be reported on Schedule T-100.
While there is agreement that small
certificated and commuter air carriers
should report T-100 data, some parties

believe that BTS should have gone
further and required these carriers to
report the Passenger Origin-Destination
Survey data. As stated earlier, this
rulemaking is the first step in
modernizing aviation data. In the future,
the Department will issue a rulemaking
that addresses the Passenger Origin-
Destination Survey Report. That
rulemaking will address the reporting
universe, the required data elements,
and the technology to be used for
submitting the Passenger Origin-
Destination Survey Report. Given the
future rulemaking, it would not be cost
effective to require a segment of the
industry to adopt a reporting system
that may soon become obsolete.

As an alternative to the Passenger
Origin-Destination Survey Report, the
commenter proposed that the small
certificated and commuter air carriers
continue to file Form 298-C, Schedule
T-1 Report of Revenue Traffic by On-
Line Origin and Destination. Schedule
T-1 provides for an air carrier’s on-line
origin and destination of its passengers.
On-line origin is the airport where a
passenger enters a carrier’s system. On-
line destination is the airport where a
passenger exits that carrier’s system.
Intermediate points or connecting
points are not reported under this
system.

There are a number of advantages that
will result from moving small
certificated and commuter air carriers to
the T-100 system. The reporting
changes will result in: (1) A unified
traffic reporting system for all types of
operations; (2) small certificated and
commuter air carriers reporting traffic
movements for intermediate points; (3)
the FAA having the airport enplanement
data it needs for distributing Airport
Improvement Program (AIP) funds,
auditing the collection of Passenger
Facilities Charges, and forecasting
future traffic trends and movements; (4)
airports having data that will facilitate
their analysis of traffic flows and
infrastructure needs; (5) the newly
created Transportation Security
Administration having the data it needs
to review an air carrier’s remittance of
civil aviation security service fees; and
(6) the Essential Air Service Program
(EAS) having market data for hub
airports for use in analyzing the service
of small communities. The Department
through the EAS program guarantees
small communities access to the
national aviation system; therefore, it is
more important to know a small
community’s total traffic into a hub
rather than its traffic into a number of
spoke airports.

There are some disadvantages in that
the on-line origin-destination passenger
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data will not be available from small
certificated and commuter air carriers.
Schedule T-100 is designed to track
aircraft movements. We will have
information on where a passenger got on
and off a particular flight rather than
where the passenger got on and off a
particular carrier’s route network. As
stated before, Form 298-C Schedule T—
1 tracks where passengers enter and exit
a carrier’s route system. Under this rule,
on-line origin-destination data are lost
when a passenger changes flights within
a small certificated or a commuter air
carriers’ route network. This is a
problem that is generally associated
with a hub-and-spoke network.
Passengers traveling from spoke-to-
spoke will be shown as two passenger
enplanements under T-100. When there
is a change in flight numbers, one
enplanement is recorded for the flight
into the hub and another enplanement
is recorded for the flight to the
destination spoke. There will not be
market data for spoke-to-spoke
passengers when there is a change in
flight numbers and those passengers’
itinerary did not involve passage on a
carrier that submits the Passenger
Origin-Destination Survey Report.

There are costs and benefits to the
proposal to require small air carriers to
report both T-100 and Form 298-C
Schedule T—1 data until the Department
implements changes to the current
Passenger Origin-Destination Survey.
The benefit is that we would retain the
on-line market data for local spoke-to-
spoke travelers. Under T-100, we still
will have the enplanement data at the
spoke airports, which is used to make
EAS determinations and allocate AIP
funds. Moreover, not all small carriers
operate hub-and-spoke systems where
there would be a loss of on-line market
data. We believe that the costs of dual
reporting exceed the benefits at this
time.

Mr. Kasper identified a number of
medium to large-size markets (40,000 to
275,000 quarterly passengers) that are
substantially under-reported in the
Passenger Origin-Destination Survey
Report. These include:

Percent
0&D

Market passengers reu;(?r(t;‘erd

¢ SEA-PDX ...... 273,550 25
¢ LGA-CMH ..... 222,900 30
¢ SLC-BOI ....... 182,720 25
¢ SAN-LAX ...... 157,460 30
¢ |IAD-EWR ...... 116,230 66
¢ SAV-ORD ..... 87,220 50
¢ RDU-IAD ...... 86,700 73
¢ IND-IAD ........ 65,180 83
¢ BTV-BOS ...... 49,480 86
¢« PWM-IAD ..... 43,040 93

The above list makes a strong
argument for reviewing the threshold
requirements for submitting the
Passenger Origin-Destination Survey
Report. Requiring small carriers to
continue to report On-Line Passenger
Origin-Destination data will not resolve
or ease the problem. Each of the markets
listed above is served on a nonstop basis
by a small air carrier. These carriers will
report the market data in their monthly
T—100 on-flight market records.

BTS has not identified a regulatory
need to require dual reporting of T-100
and Form 298-C Schedule T-1
reporting. The burden to the small
carriers outweighs the Department’s
need for spoke-to-spoke market data.

5. Total Aircraft Hours, Aircraft Days
Assigned to Service, and Fuel Issued

Ms. Lucretia Frederich, Mr. Robert
Pryor, and Mr. Earl Doolin all proposed
that carriers report total aircraft hours,
aircraft days assigned to service, and
aircraft fuels by aircraft type on Form 41
Schedules P-5.1 and P-5.2, Aircraft
Operating Expenses, rather than on
Schedule P-2, Notes to BTS Form 41
Report.

These data items are currently
reported on the supplemental Schedule
T-2 because these data elements cannot
be calculated by BTS from the detailed
Schedule T—100 reports. Based on the
importance of these data elements and
the fact we are eliminating Schedule T—
2, we must find an appropriate reporting
location. BTS agrees with the comments
that locating them on the Schedules P—
5.1 and P-5.2 is a better alternative than
placing them in the free form Schedule
P-2. By adding these items to the
aircraft operating expense schedules, it
will be easier for analysts to calculate
expenses per hour, cost of fuel per
gallon, and aircraft utilization.

Small certificated and commuter air
carriers do not currently submit Form
41 financial reports, and we are not
requiring them to do so now. Small
certificated air carriers submit Form
298-C, Schedule F-2 Report of Aircraft
Operating Expenses and Related
Statistics, which already contains
gallons of fuel issued. Commuter air
carriers submit a basic quarterly income
statement, with no detailed aircraft
costing information. Since BTS will
calculate revenue block hours and
departures from the detailed T-100
data, we are eliminating these two
elements from Form 298-C Schedule F—
2.

6. Elimination of Supplemental
Schedules T-1, T-2, and T-3

Mr. Robert Pryor expressed his
concern about the public availability of

the data elements that were reported on
supplemental Schedules T-1, T-2, and
T-3. In the NPRM, BTS stated that it
would calculate the data elements
eliminated on the supplemental
schedules by using the detailed market
and segment data reported on Schedule
T-100. However, BTS did not
specifically address the issue of public
availability of the computed data. Mr.
Pryor proposed that BTS amend Part
241 to state that BTS will construct
Schedules T-1, T-2, and T-3 and that
BTS will make these schedules publicly
available after processing. Also, Mr.
Pryor was concerned that restrictions on
detailed international data may impact
the release of supplemental data.

BTS will continue to make available
to the public the data elements that
were reported on supplemental
Schedules T-1, T-2, and T-3. These
data will be available after BTS
completes its editing and processing.
BTS’ current information technology
plans call for adding more data elements
to the BTS web site to expand data
availability to the public. BTS does not
believe it is necessary to revise its
regulations to include Mr. Pryor’s
proposal since it has been and will
continue to be BTS policy to release
Schedule T-1, T-2 and T-3 data.

BTS will use international segment
and market data in its creation of
supplemental T-1, T-2, and T-3 data.
Nevertheless, the supplemental
schedules do not include the detailed
market information that is competitively
sensitive. Consequently, the
supplemental reports will not be
withheld from public release.

7. Definition of Scheduled Service

Rickenbacker International Airport
commented that part 291 should be
clarified by defining scheduled service.
It stated that the airport receives regular
scheduled all-cargo flights. Some of
these flights are operated daily, others
are operated three times a week or
weekly. While these flights are available
to the public, they are not always
published in the Official Airline Guide
(OAG). Rickenbacker wants to be
assured that these flights are considered
to be scheduled flights.

We will add a definition of scheduled
service to § 291.2. We agree with
Rickenbacker’s interpretation that a
scheduled cargo flight does not have to
operate daily or be published in the
OAG to meet the definition of scheduled
service. The definition will read:

Service, scheduled cargo means
transport service operated pursuant to
published flight schedules including
extra sections. There is no requirement
on the number of weekly flights nor is
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there a requirement that the schedule
must be published in the OAG.

8. Collecting Traffic Data From Foreign
Air Carriers for Small Aircraft
Operations

There were general comments from
Data Base Products, Mr. Robert Pryor,
the City of Houston, and ACI-NA in
favor of the proposed changes. There
were no comments opposing foreign air
carriers being required to report small
aircraft operations.

Given the proliferation of regional jet
aircraft in trans-border service between
the U.S. and Canada, the intense level
of competition in the marketplace, the
maturity of the industry, and the
advances in information technology, the
absence of data for this segment of the
air transportation industry accounts for
a significant adverse gap in the
Department’s ability to perform industry
analyses. To close this gap, the
Department is eliminating the provision
that allows foreign air carriers to
exclude segment and market data for
aircraft operations conducted wholly
with small aircraft. Currently, foreign air
carriers are required to report only
operations conducted with large aircraft,
which are defined as aircraft with more

than 60 seats or greater than 18,000
pounds of payload capacity.

Foreign air carriers have replaced
large aircraft with regional jet aircraft.
For many trans-border operations,
regional jets account for a significant
number of trans-border enplanements.
Regional jets also replaced large aircraft
on some longer haul routes, such as
Ottawa-Washington. When regional jets
were substituted for large jet aircraft,
operations that were once included on
Schedule T—100(f) were no longer
reported, further widening the data gap.
As the use of the regional jet becomes
even more prevalent, the absence of data
increases the volume of market traffic-
flow information that is either
incomplete or nonexistent.

It appears that the current small
aircraft exclusion for foreign air carriers
no longer serves a purpose. In fact, Air
Canada, which may conduct the most
small aircraft operations to the United
States, communicated to the Department
that it is cumbersome to identify and
then exclude statistics for small aircraft
in their T-100(f) submissions. Air
Canada is, in fact, reporting detailed T—
100 data for its small aircraft operations
on a voluntary basis.

The FAA uses enplanement data for
U.S. airports to distribute the annual

NONSTOP SEGMENT LAYOUT

AIP entitlement funds to eligible
primary airports. U.S. airports receiving
significant service from foreign air
carriers operating small aircraft could
thus be receiving less than their fair
share of AIP entitlement funds.
Collecting Schedule T-100(f) data for
small aircraft operations will enable the
FAA to more fairly distribute these
funds.

9. Standardized Formats for Electronic
Submissions

The BTS encourages carriers to use
advanced information technologies to
submit their reports to BTS. To avoid a
multitude of file formats that could lead
to inefficiencies in processing, we are
adopting a standard length of fields for
submission of personal computer (PC)
generated reports. The field descriptions
and field lengths are identical to the
fields prescribed for magnetic tape/
cartridge submissions. Submitters must
separate fields by using commas or tabs
(comma delimited ASCII or tab
delimited ASCII format). The
Department will accept alternative
formats after prior approval by the
Assistant Director—Airline Information,
Bureau of Transportation Statistics.

Field No. Positions

Description

S To identify Segment Record.
Carrier Entity Code.

Report Date (YYYYMM).

Origin Airport Code.

Destination Airport Code.

Service Class (F, G, L, N, P or R).
Aircraft Type Code.

Revenue Departures Performed.
Available Capacity Payload (Ibs.).
Available Seats.

Revenue Passengers Transported.
Revenue Freight Transported in Ibs.
Revenue Mail Transported in Ibs.
Revenue Aircraft Departures Scheduled.
Revenue Hours (Block) in Minutes.
Revenue Hours (Airborne) in Minutes.

ON-FLIGHT MARKET RECORD LAYOUT

Description

M To identify Market Record.

Carrier Entity Code.

Report Date (YYYYMM).

Origin Airport Code.

Destination Airport Code.

Service Class (F,G,L,N,P or R).

Total Revenue Passengers in Market.
Revenue Freight in Market (in Ibs.).
Revenue Mail in Market (in Ibs.).

T=Text.
N=Numeric.
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10. Effective Date for Reporting

United Air Lines supports the changes
to T-100 but requests at least 90 days
implementation time.

We have set October 1, 2002 as the
effective date. The first reports are due
at BTS by November 30, 2002.

Cost/Benefit Analysis

Costs

A regulatory evaluation was placed in
Docket OST 98-4043. We welcomed
comments on the evaluation. BTS did
not receive any comments addressing its
evaluation.

The costs of this rule are the expenses
incurred in making the necessary
changes to air carrier information
gathering systems. These include: (1)
The expense for small certificated,
commuter, and all-cargo air carriers to
report their air traffic activity under the
T-100 Traffic Reporting System; (2) the
expense to modify U.S. carriers’
reporting systems to provide the
detailed market and segment
information for all their military,
domestic all-cargo, and domestic charter
flights; (3) the expense to all-cargo air
carriers to report monthly traffic and
fuel consumption data; and (4) the
expense to foreign air carriers to include
small aircraft operations to/from the
United States in their monthly
submissions.

BTS believes the costs mentioned
above are minor because all the
information requested should be readily
available to the affected air carriers (see
regulatory evaluation). Mitigating the
cost of compliance to the air carriers is
the fact the Department will supply the
carriers with T—100 reporting software
that carriers may use at their discretion.

Benefits

U.S. carriers are relieved of the
burden of submitting the supplemental
Schedules T-1, T-2, and T-3. Small
certificated and commuter air carriers
are relieved of the burden of submitting
Form 298-C Schedules A—1 and T-1.
Small certificated air carriers are also
relieved of the burden of submitting
Form 298-C Schedule E-1.

The Department, other federal
agencies, state and local governments,
the airline industry, academia, and the
public will benefit from the collection of
improved aviation data such as: (1)
Detailed segment and market data for
domestic all-cargo operations, (2)
enplanement statistics for intermediate
points served by small certificated and
commuter air carriers, (3) detailed
segment and market data for small
aircraft services operated by foreign air
carriers, and (4) fuel consumption data

collected from domestic all-cargo
carriers.

Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This rule is not considered a
significant regulatory action under
section 3(f) of Executive Order 12866
and, therefore, is not subject to review
by the Office of Management and
Budget.

This rule is not considered significant
under the regulatory policies and
procedures of the Department of
Transportation (44 FR 11034). The
purpose of the rule is to improve the
accuracy and utility of reported traffic
data. This objective is achieved by
amending 14 CFR Parts 217, 241, 291,
and 298 to require market and segment
data for all operations and the collection
of traffic statistics from operating air
carriers.

Executive Order 13132

This rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”) and will not have
a substantial direct effect on the states,
on the relationship between the national
government and states, or on the
distribution of power and
responsibilities among the various
levels of government. The rule does not
impose substantial direct compliance
costs on State and local governments or
preempt state law. Thus, the BTS has
determined that the rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Regulatory Flexibility Act Analysis

I certify this rule will not have a
significant economic impact on a
substantial number of small entities.
Approximately 100 small entities will
be impacted by this final rule.

Although this final rule amends the
reporting requirements for small air
carriers, any increase in reporting
burden should be minimal. To reduce
the impact on small businesses, the BTS
will supply affected carriers with
software to facilitate their reporting of
the required traffic data. In addition,
BTS plans to conduct outreach efforts to
inform small carriers of the changes in
the reporting requirements. This rule
also eases the reporting burden on small
air carriers by eliminating the Form
298—C traffic schedules.

The Department recognizes that
changes in reporting formats initially
increase reporting burden due to a need
to familiarize staff with a revised

reporting system. After carrier staff
becomes proficient with the new
software, carrier reporting burden
should be less under the T-100 System
than if carriers continued to file Form
298-C traffic reports.

The Regional Airline Association
(RAA), which represents small airline
companies, had commented at the
advance notice of proposed rulemaking
stage that the current traffic reporting
system for small operators is both
inappropriate and inconsistent. We
believe that this rule addresses RAA’s
concerns. The RAA did not comment on
the NPRM.

National Environmental Protection Act

The BTS analyzed the amendments
for the purpose of the National
Environmental Protection Act. The
amendments will not have any impact
on the quality of the human
environment.

Paperwork Reduction Act Analysis

The reporting and recordkeeping
requirements associated with this rule
were sent to the Office of Management
and Budget in accordance with 44
U.S.C. chapter 35 under OMB NO:
2138-0040. ADMINISTRATION: Bureau
of Transportation Statistics; TITLE:
Report of Traffic and Capacity
Statistics—The T—100 System; NEED
FOR INFORMATION: Statistical
information on airline passenger
movements; PROPOSED USE OF
INFORMATION: Balance of benefits
analyses for international agreements,
assignment of passenger enplanements
to the proper airports and monitoring
the adequacy of air service to small
communities; FREQUENCY: Monthly;
BURDEN ESTIMATE: 25,000 annual
hours; AVERAGE ANNUAL BURDEN
HOURS PER RESPONDENT AFTER
REPROGRAMMING IS COMPLETED—
70. For further information contact: The
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Room 10235, New Executive
Office Building, Washington, DC 20503,
Attention Desk Officer for the
Department of Transportation or Bernie
Stankus at the address listed under FOR
FURTHER INFORMATION CONTACT.

Unfunded Mandates Reform Act

This final rule would not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It would not result in costs of
$100 million or more to either State,
local, or tribal governments, in the
aggregate, or to the private sector.
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Regulation Identifier Number

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number 2139-AA08
contained in the heading of this
document can be used to cross-reference
this action with the Unified Agenda.

List of Subjects
14 CFR Part 217

Air carriers, Reporting and
recordkeeping requirements.

14 CFR Part 241

Air carriers, Reporting and
recordkeeping requirements, Uniform
System of Accounts.

14 CFR Part 291

Administrative practice and
procedure, Air carriers, Freight,
Reporting and recordkeeping
requirements.

14 CFR Part 298

Air taxis, Reporting and
recordkeeping requirements.

Final Rule

Accordingly, the Department amends
chapter II of 14 CFR, as follows:

PART 217—[AMENDED]

1. The authority citation for part 217
continues to read as follows:

Authority: 49 U.S.C. 329 and chapters 401,
413, 417.

2. Section 217.1 is amended by
removing the definitions for Large
Aircraft and Small Aircraft, and by
adding the new definitions in
alphabetical order to read as follows:

§217.1 Definitions.
* * * * *

Reporting carrier for T-100(f)
purposes means the air carrier in
operational control of the flight, i.e., the
carrier that uses its flight crews under
its own operating authority.

* * * * *

Wet-Lease Agreement means an
agreement under which one carrier
leases an aircraft with flight crew to
another air carrier.

3. Section 217.2 is revised to read as
follows:

§217.2 Applicability.

This part applies to foreign air carriers
that are authorized by the Department to
provide civilian passenger and/or cargo
service to or from the United States,

whether performed pursuant to a permit
or exemption authority.

4. Appendix to § 217.10 is amended
as follows:

a. Revise paragraph (a)(2);

b. Revise paragraph (f)(1)(i);

c. Revise paragraph (g)(1)(ii); and

d. Revise paragraph (i)(2).

The revisions read as follows:

Appendix to Section 217.10 of 14 CFR
Part 217—Instructions to Foreign Air
Carriers for Reporting Traffic Data on
Form 41 Schedule T-100(F)

(a) * k%

(2) Applicability. Each foreign air carrier
holding a § 41302 permit or exemption
authority shall file Schedule T-100({).

* * * * *

(f] * k% %

(1) * * *

(i) Reporting medium. ADP data
submission must be on IBM compatible
disks. Carriers using mainframe or
minicomputers shall download (transcribe)
to the required IBM compatible disk. Carriers
wishing to use a different ADP procedure or
e-mail must obtain written approval to do so
from the BTS Assistant Director—Airline
Information under the waiver provisions in
§217.9 of this part. Requests for approval to
use alternative methods must disclose and
describe in sufficient detail the proposed
data transmission methodology.

* * * * *

* * %

E%% * k%

(ii) Line A—2 Report date. This is the year
and month to which the data are applicable.
For example, 200009 indicates the year 2000,
and the month of September.

* * * * *

(i] * * %

(2) Joint-service operations shall be
reported on BTS Form 41 Schedules T-100
and T-100(f) by the air carrier in operational
control of the flight, i.e., the air carrier that
uses its flight crew to perform the operation.
If there are questions about reporting a joint-
service operation, contact the BTS Assistant
Director—Airline Information at the address
in paragraph (a)(3) of this appendix.

* * * * *

5. Section 217.11 is amended by

revising paragraph (a) to read as follows:

§217.11 Reporting compliance.

(a) Failure to file reports required by
this part will subject an air carrier to
civil penalties prescribed in Title 49
United States Code section 46301.

* * * * *

PART 241—[AMENDED]

6. The authority citation for part 241
continues to read as follows:

Authority: 49 U.S.C. 329 and chapters 401,
411, 417.

7. Part 241 Section 03 is amended by
revising the definition for Aircraft days

assigned to service-carrier’s equipment
and adding in alphabetical order the
definitions for Reporting carrier and
Wet-lease Agreement to read as follows:

Section 03—Definitions for Purposes of
This System of Accounts and Reports

* * * * *

Aircraft days assigned to service-
carrier’s equipment means the number
of days that aircraft owned or acquired
through rental or lease are in the
possession of the reporting air carrier
and are available for service on the
reporting carrier’s routes plus the
number of days such aircraft are in
service on routes of others under wet-
lease agreements. Includes days in
overhaul, or temporarily out of service
due to schedule cancellations. Excludes
days that newly acquired aircraft are on
hand but not available for productive
use, days dry-leased or rented to others,
and days in possession but formally
withdrawn from air transportation
service.

* * * * *

Reporting carrier for T-100 purposes
means the air carrier in operational
control of the flight, i.e., the carrier that
uses its flight crew under its own FAA
operating authority.

* * * * *

Wet-Lease Agreement means an
agreement under which one carrier
leases an aircraft with flight crew to
another air carrier.

8. Part 241 Sec. 19-1 is amended by
revising paragraphs (a) and (c) to read as
follows:

Section 19—Uniform Classification of
Operating Statistics

Sec. 19-1 Applicability.

(a) United States air carrier. Each
large certificated U.S. air carrier shall
file with the Department, on a monthly
basis, Form 41 Schedule T—100 “U.S.
Air Carrier Traffic and Capacity Data By
Nonstop Segment and On-flight
Market,” and summary data as
prescribed in this section and in
sections 22 and 25 of this part.

* * * * *

(c) Each U.S. air carrier shall use
magnetic computer tape or IBM
compatible disk for transmitting the
prescribed data to the Department.
Upon good cause shown, OAI may
approve the request of a U.S. air carrier,
under section 1-2 of this part, to use
hardcopy data input forms or submit

data via e-mail.
* * * * *

9. Part 241 Sec. 19-3 is amended by
removing and reserving paragraph (b).
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10. Part 241 Sec. 19-5 is amended by
revising paragraph (b) to read as follows:

Sec. 19-5 Air transport traffic and
capacity elements.

(b) These reported items are as
follows:

* * * * *
Code Description Segment Market ComDpuot$_d by

Carrier, Carrier @NtLY COUE ....iuiiiiiiiie ittt e e st e et e e e nnbee e snreeesnneeas S M

Reporting period date ............ S M

Origin airport code ........... S M

Destination airport code .. S M

Service class code .......... S M

Aircraft type code ...........cccc...... S

Revenue passengers enplaned ...... M

Revenue passengers transported ...... S

Revenue passenger-miles ............... CFD*
Revenue cargo tons enplaned . CFD*
Enplaned freight ..........ccceeeee M

Enplaned mail ..........ccccoceeee M

Revenue tons transported ..... CFD*
Transported freight ................ S

Transported mail ...... S

Revenue ton-miles ................... CFD*
Revenue ton-miles passenger . CFD*
Revenue ton-miles freight ........ CFD*
Revenue ton-miles mail ......... CFD*
Available capacity payload .... S

Available ton-miles ................ CFD*
Available seats, total ... S

Available seat-miles ................. CFD*
Revenue aircraft miles flown ........... CFD*
Revenue aircraft miles scheduled ... CFD*
Inter-airport distance ............cccccoeeieenns CFD*
Revenue aircraft departures performed ... S

Revenue aircraft departures scheduled ... S

Revenue aircraft hours (airborne) ......... S

Aircraft hours (ramp-to-ramp) .......... S

Total aircraft hours (AIrBOIME) ......cocuviiiiii e S

*CFD = Computed by DOT from detail Schedule T-100 and T-100(f) data.

* * * * *

11. Part 241 Section 19-6 is amended
by revising paragraphs (a) and (b)
introductory text to read as follows:

Section 19-6 Public disclosure of
traffic data.

(a) Detailed domestic on-flight market
data and nonstop segment data except
military data shall be made publicly
available after processing. Domestic data
are defined as data from air
transportation operations from a place
in any State of the United States, the
District of Columbia, the
Commonwealth of Puerto Rico and the
Virgin Islands, or a U.S. territory or
possession to a place in any State of the
United States, the District of Columbia,
the Commonwealth of Puerto Rico and
the Virgin Islands, or a U.S. territory or
possession. Domestic military
operations are reported under service
codes N or R.

(b) Detailed international on-flight
market and nonstop segment data in
Schedule T-100 and Schedule T—100(f)
reports, except military data, shall be

publicly available immediately
following the Department’s
determination that the database is
complete, but no earlier than six months
after the date of the data. Military
operations are reported under service
codes N or R. Data for on-flight markets
and nonstop segments involving no U.S.
point shall not be made publicly
available for three years. Industry and
carrier summary data may be made
public before the end of six months or
the end of three years, as applicable,
provided there are three or more carriers
in the summary data disclosed. The
Department may, at any time, publish
international summary statistics without
carrier detail. Further, the Department
may release nonstop segment and on-
flight market detail data by carrier
before the end of the confidentiality

period as follows:
* * * * *

12. In Part 241 Section 22:

a. The List of Schedules in BTS Form
41 Report is amended by removing the
entries for Schedules T-1, T-2, and T—
3.

b. The chart of DUE DATES OF
SCHEDULES IN BTS FORM 41 REPORT
is amended in the last column by
removing Schedules T-1, T-2, and T-3,
wherever they appear.

13. Part 241 Section 24 is amended as
follows:

a. By revising the first sentence of
Schedule P-5.1(e);

b. By adding Schedule P-5.1 (j), (k)
and (1); and

c. By revising the title of Schedule P—
5.2.

The revisions and addition are as
follows:

Section 24—Profit and Loss Elements

* * * * *

Schedule P-5.1 * * *

(e) This schedule shall show the direct and
indirect expenses incurred in aircraft
operations plus total aircraft hours, gallons of
fuel issued, and aircraft days assigned to
service. * * *

* * * * *

(j) Line 17 “Total Aircraft Hours” shall

equal the sum of revenue and nonrevenue
aircraft hours.
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(k) Line 18 “Gallons of Fuel Issued” shall
equal the aircraft fuels issued (account Z921).

(1) Line 19 “Aircraft Days Assigned to
Service” equals the number of days that
aircraft owned or acquired through rental or
lease are in the possession of the reporting
air carrier and are available for service on the
reporting carrier’s routes plus the number of
days such aircraft are in service on routes of
others under wet-lease agreements. Includes
days in overhaul, or temporarily out of
service due to schedule cancellations.
Excludes days that newly acquired aircraft
are on hand but not available for productive
use, days dry-leased or rented to others, and
days in possession but formally withdrawn
from air transportation service.

Schedule P-5.2—Aircraft Operating
Expenses and Related Statistics
* * * * *

14. Part 241 Section 25 is amended as
follows:

a. By revising paragraph (b);

b. By removing Schedule T-1 U.S. Air
Carrier Traffic and Capacity Summary-
By Service Class, Schedule T-2 U.S. Air
Carrier Traffic and Capacity Statistics-
By Aircraft Type, and Schedule T-3
U.S. Air Carrier Airport Activity
Statistics; and

c. By revising paragraph (a) in
Schedule T-100 U.S. Air Carrier Traffic
and Capacity Data By Nonstop Segment
and On-Flight Market paragraph and
adding a new paragraph (d).

The revisions and additions read as
follows:

Section 25—Traffic and Capacity
Elements

* * * * *

(b) Carriers submitting Schedule T—
100 shall use magnetic computer tape or
IBM compatible disk for transmitting
the prescribed data to the Department.
Upon good cause shown, OAI may
approve the request of a U.S. air carrier,
under section 1-2 of this part, to use
hardcopy data input forms or submit

data via e-mail.
* * * * *

Schedule T-100 U.S. Air Carrier Traffic and
Capacity Data by Nonstop Segment and On-
Flight Market

(a) Schedule T—100 collects detailed on-
flight market and nonstop segment data on
all revenue flights flown by U.S. certificated

air carriers. This schedule is filed monthly.
Separate data shall be reported for each
operating entity (Latin America, Atlantic,
Pacific; International, or Domestic) of the air
carrier. Data for each operating entity shall be
reported using the five digit entity code
prescribed under section 19-5(c) of this part.
* * * * *

(d) Joint-service operations. The air carrier
in operational control of the aircraft (the
carrier that uses its flight crews under its
own FAA operating authority) must report
joint-service operations.

15. The appendix to Part 241 Section
25 is revised to read as follows:

Appendix to Section 241.25 of 14 CFR
Part 241-Instructions to U.S. Air Carriers
for Reporting Traffic and Capacity Data
on Form 41 Schedule T-100

(a) Applicability. Each large U.S. air carrier
that holds a 49 U.S.C. ““41102 certificate must
file the monthly Schedule T-100.

(b) Schedules, Frequency, and entity: (1)
Schedule T—-100 collects summarized flight
stage data by reporting entity for scheduled
and nonscheduled passenger, and cargo
operations. The term entity refers to the
geographic location designator prescribed by
the Department in “241.19-5(c)(2). Thus,
domestic entity operations are distinguished
from international entity operations.

(2) [Reserved]

(c) Format of reports:

(1) Automatic Data Processing (ADP)
magnetic tape. Refer to paragraph (f) of this
appendix for instructions pertaining to
mainframe and minicomputer reporting. The
Department will issue “Accounting and
Reporting Directives” to make necessary
technical changes to these T-100
instructions. Technical changes which are
minor in nature do not require public notice
and comment.

(2) Microcomputer diskette.

(i) Optional specification. If an air carrier
desires to use its personal computers (PC’s),
rather than mainframe or minicomputers to
prepare its data submissions, the following
specifications for filing data on diskette
media apply:

(ii) Reporting medium. Microcomputer
ADP data submission of T-100 information
must be on IBM compatible disks. Carriers
wishing to use a different ADP procedure
must obtain written approval to do so from
the BTS Assistant Director—Airline
Information. Requests for approval to use
alternate methods must disclose and describe
the proposed data transmission methodology.
Refer to paragraph (k) of this appendix for
microcomputer record layouts.

(iii) Microcomputer file characteristics.
The files will be created in ASCII delimited
format, sometimes called Data Interchange
Format (DIF). This form of recording data
provides for variable length fields (data
elements) which, in the case of alphabetic
data, are enclosed by quotation marks () and
separated by a comma (,) or tab. Numeric
data elements that are recorded without
editing symbols are also separated by a
comma (,) or tab. The data are identified by
its juxtaposition within a given record.
Therefore, each record must contain the exact
number of data elements, all of which must
be juxtapositionally correct. Personal
computer software including most
spreadsheets, data base management
programs, and BASIC are capable of
producing files in this format.

(d) Filing date for reports. The reports must
be received at BTS within 30 days following
the end of each reporting period.

(e) Address for filing: Data Administration
Division, K—14, Room 4125, Office of Airline
Information, Bureau of Transportation
Statistics, U.S. Department of Transportation,
400 Seventh Street SW., Washington, DC
20590-0001.

(f) ADP format for magnetic tape: (1)
Magnetic tape specifications. IBM compatible
9-track EBCDIC recording. Recording density
of 6250 or 1600 bpi. The order of recorded
information is:

Volume label
Header label
Data records
Trailer label

(2) [Reserved]
(g) External tape label information:

Carrier name

Report date

File identification

Carrier address for return of tape reel

(h) Standards. Tt is the policy of the
Department to be consistent with the
American National Standards Institute and
the Federal Standards Activity in all data
processing and telecommunications matters.
It is our intention that all specifications in
this application be in compliance with
standards promulgated by these
organizations.

(i) Volume, header, and trailer label
formats:

(1) Use standard IBM label formats. The
file identifier field of the header labels
should be “T-100.SYSTEM”.

(2) [Reserved]

(j) Magnetic tape record layouts for T-100.
(1) Nonstop segment record layout:

Field No. Positions Mode

Description

Record type code (S = nonstop segment).
Carrier entity code.

Report date (YYYYMM).

Origin airport code.

Destination airport code.

Service class code (F, G, L, N, P or R).
Aircraft type code.

Revenue departures performed (F, G, L, N, P, R510).
Available capacity payload (Ibs) (F, G, L, N, P, R270).
Available seats (F, L, N310).
Passengers transported (F, L, N130).
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Field No. Positions Mode Description
53-62 | 10N .......... Rev freight transported (F, G, L, N, P, R237)(in Ibs).
63-72 | 10N .......... Revenue mail transported (F, G, L, N, P, R239) (in Ibs).
73-77 | BN e Revenue aircraft departures scheduled (F, G520).
78-87 | 10N .......... Rev hrs, ramp-to-ramp (F, G, L, N, P, R630) (in minutes).
88-97 | 10N .......... Rev hrs, airborne (F, G, L, N, P, R610) (in minutes).
T= Text.
N= Numeric.

(2) On-flight market record layout:

Field No. Positions Mode

Description

Record type: M = on-flight market record.

Carrier entity code.

Report date (YYYYMM).

Origin airport code.

Destination airport code.

Service class code (F, G, L, N, P or R).

Total passengers in market (F, L, N110).

Rev freight in market (F, G, L, N, P, R217) (in Ibs).
Revenue mail in market (F, G, L, N, P, R219) (in Ibs).

20-26 | 7N ............
27-36 | 10N ..........
37-46 | 10N ..........
T=Text.
N-Numeric.

(k) Record layouts for microcomputer
diskettes. The record layouts for diskettes are
generally identical to those shown for
magnetic tape, with the exception that
delimiters (quotation marks, tabs and
commas) are used to separate fields. It is
necessary that the order of fields be
maintained in all records.

(1) File characteristics. The files will be
created in ASCII delimited format, sometimes
called Data Interchange Format (DIF). This
form of recording data provides for variable
length fields (data elements) which, in the
case of alphabetic data, are enclosed by
quotation marks (‘) and separated by a
comma (,) or tab. Numeric data elements that
are recorded without editing symbols are also
separated by a comma (,) or tab. The data are
identified by their juxtaposition within a
given record. Therefore, it is critical that each
record contain the exact number of data
elements, all of which must be
juxtapositionally correct. PC software
including most spreadsheets, data base
management programs, and BASIC produce
minidisk files in this format.

(2) File naming conventions for diskettes.
For microcomputer reports, each record type
shall be contained in a separate DOS file on
the same physical diskette. The following
DOS naming conventions should be
followed:

Record type S = SEGMENT.DAT
Record type M = MARKET.DAT

(1) Discussion of Reporting Concept. (1)
Schedule T-100 collects summarized flight
stage data and on-flight market data. All
traffic statistics shall be compiled in terms of
each revenue flight stage as actually
performed. The detail T-100 data shall be
maintained in such a manner as to permit
monthly summarization and organization
into two basic groupings. The first grouping,
the nonstop segment information, is to be
summarized by equipment type, within class
of service, within pair-of-points, without
regard to individual flight number. The

second grouping requires that the
enplanement/deplanement information be
broken out into separate units called on-flight
market records, which shall be summarized
by class of service, within pair-of-points,
without regard for equipment type or flight
number.

(2) [Reserved]

(m) Joint Service. (1) Joint-service
operations. The Department may authorize
joint-service operations between two direct
air carriers. Examples of these joint-service
operations are: Blocked-space agreements;
part-charter agreements; code-sharing
agreements; wet-lease agreements, and other
similar arrangements.

(i) Joint-service operations are reported by
the carrier in operational control of the flight,
i.e., the carrier that uses its flight crews
under its own FAA operating authority. The
traffic moving under these agreements is
reported on Schedule T-100 the same way as
any other traffic on the aircraft.

(ii) If there are questions about reporting a
joint-service operation, contact the BTS
Assistant Director—Airline Information (fax
no. 202 366-3383, telephone no. 202 366—
4373).

(iii) Operational control. The air carrier in
operational control of the aircraft (the carrier
that uses its flight crew under its own FAA
operating authority) must report joint-service
operations.

(2) [Reserved]

(n) Glossary of data elements. § 241.19-5
and §241.03.

PART 291—[AMENDED]

16. The authority citation for part 291
is revised to read as follows:

Authority: 49 U.S.C. 329 and chapters 411
and 417.

17. Section 291.2 is amended by
adding the new definitions in
alphabetical order to read as follows:

§291.2 Definitions.
* * * * *

Reporting carrier for Schedule T-100
purposes means the air carrier in
operational control of the aircraft, i.e.,
the carrier that uses its flight crew under
its own FAA operating authority.

* * * * *

Service, scheduled cargo means
transport service operated pursuant to
published flight schedules including
extra sections. There is no requirement
on the number of weekly flights nor is
there a requirement that the schedule be
published in the Official Airline Guide.

Wet-Lease Agreement means an
agreement under which one carrier
leases an aircraft with flight crew to
another air carrier.

18. Section 291.42 is amended by
revising the section heading and
paragraph (a) to read as follows:

§291.42 Section 41103 financial and traffic
reporting.

(a) General instructions. Carriers
operating under section 41103
certificates that are not subject to part
241 of this chapter shall file Form 291—
A, “Statement of Operations for Section
41103 Operations”, Schedule T-100,
“U.S. Air Carrier Traffic and Capacity
Data by Nonstop Segment and On-Flight
Market”’, and Schedule P-12(a), “Fuel
Consumption by Type of Service and
Entity”” with the Department’s Bureau of
Transportation Statistics (BTS).

(1) A single copy of the BTS Form
291-A report shall be filed annually
with the Office of Airline Information
(OAI) for the year ended December 31,
to be received on or before February 10
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of the immediately following year. A
single copy of the monthly BTS
Schedule P—12(a) is due at OAI within
20 days after the end of each month. An
electronic filing of the monthly
Schedule T-100 is due at OAI within 30
days after the end of each month. Due
dates falling on a Saturday, Sunday or
Federal holiday will become effective
on the next work day.

(2) Reports required by this section
shall be filed at the Office Airline
Information, K—14, Room 4125, U.S.
Department of Transportation, 400
Seventh Street, SW., Washington, DC
20590-0001.

* * * * *

19. A new §291.43 is added to
Subpart E to read as follows:

§291.43 Statement of operation for
section 41103 operations.

Form 291-A contains the following
data elements:

(a) Total operating revenue,
categorized as follows:

(1) Transport revenues from the
carriage of property in scheduled and
nonscheduled service;

(2) Transport revenues from the
carriage of mail in scheduled and
nonscheduled service; and

(3) Transport-related revenues;

(b) Total operating expenses;

(c) Operating profit or loss, computed
by subtracting the total operating
expenses from the total operating
revenues; and

(d) Net income, computed by
subtracting the total operating and
nonoperating expenses, including
interest expenses and income taxes,
from the total operating and
nonoperating revenues.

20. A new § 291.44 is added to
Subpart E to read as follows:

§291.44 BTS Schedule P-12(a), Fuel
Consumption by Type of Service and Entity.

(a) For the purposes of BTS schedule
P-12(a), type of service shall be either
scheduled service or nonscheduled
service as those terms are defined in
§291.45(c)(2) and (3).

(b) For the purpose of this schedule,
scheduled service shall be reported
separately for:

(1) Intra-Alaskan operations;

(2) Domestic operations, which shall
include all operations within and
between the 50 States of the United
States (except Intra-Alaska), the District
of Columbia, the Commonwealth of
Puerto Rico and the United States Virgin
Islands, or a U.S. territory or possession
to a place in any State of the United
States the District of Columbia, the
Commonwealth of Puerto Rico and the

United States Virgin Islands, or a U.S.
territory or possession;

(3) International operations are flight
stages with one or both terminals
outside the 50 States of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico and the
United States Virgin Islands, or a U.S.
territory or possession.

(c) For the purpose of this schedule,
nonscheduled service shall be reported
separately for domestic operations and
international operations as defined in
paragraphs (b)(2) and (b)(3) of this
section, except that domestic and
international Military Airlift Command
(MAC) operations shall be reported on
separate lines.

(d) The cost data reported on each
line shall represent the average cost of
fuel, as determined at the station level,
consumed in that geographic entity.

(e)(1) The cost of fuel shall include
shrinkage, but excludes:

(i) “Throughput” and “in to plane”
fees, i.e., service charges or gallonage
levies assessed by or against the fuel
vendor or concessionaire and passed on
to the carrier in a separately identifiable
form; and

(ii) Nonrefundable Federal and State
excise taxes.

(2) However, “through-put” and “in
to plane” charges that cannot be
identified or segregated from the cost of
fuel shall remain a part of the cost of
fuel as reported on this schedule.

(f) Each air carrier shall maintain
records for each station showing the
computation of fuel inventories and
consumption for each fuel type. The
periodic average cost method shall be
used in computing fuel inventories and
consumption. Under this method, an
average unit cost for each fuel type shall
be computed by dividing the total cost
of fuel available (Beginning Inventory
plus Purchases) by the total gallons
available. The resulting unit cost shall
then be used to determine the ending
inventory and the total consumption
costs to be reported on this schedule.

(g) Where amounts reported for a
specific entity include other than Jet A
fuel, a footnote shall be added
indicating the number of gallons and
applicable costs of such other fuel
included in amounts reported for that
entity.

(h) Where any adjustment(s) recorded
on the books of the carrier results in a
material distortion of the current
month’s schedule, carriers shall file a
revised Schedule P—12(a) for the
month(s) affected.

21. A new §291.45 is added to
Subpart E to read as follows:

§291.45 BTS Schedule T-100, U.S. Air
Carrier Traffic and Capacity Data by
Nonstop Segment and On-Flight Market.

(a) Each section 41103 all-cargo air
carrier shall file Schedule T-100, “U.S.
Air Carrier Traffic and Capacity Data by
Nonstop Segment and On-Flight
Market”.

(b) Schedule T—100 shall be filed
monthly.

(1) Schedule T-100 collects
summarized flight stage data and on-
flight market data for revenue flights.
All traffic statistics shall be compiled in
terms of each flight stage as actually
performed. The detail T-100 data shall
be maintained in such a manner as to
permit monthly summarization and
organization into two basic groupings.
First, the nonstop segment information
which is to be summarized by
equipment type, within class of service,
within pair-of-points, without regard to
individual flight number. The second
grouping requires that the enplanement/
deplanement information be broken out
into separate units called on-flight
market records, which shall be
summarized by class of service, within
pair-of-points, without regard for
equipment type or flight number.

(2) Joint-service operations. The
Department may authorize joint-service
operations between two direct air
carriers. Examples of these joint-service
operations are: blocked-space
agreements; part-charter agreements;
code-sharing agreements; wet-lease
agreements, and similar arrangements.

(i) Joint-service operations are
reported by the carrier in operational
control of the flight, i.e., the carrier that
uses its flight crews under its own FAA
operating authority. The traffic moving
under these agreements is reported on
Schedule T-100 the same way as any
other traffic on the aircraft.

(ii) If there are questions about
reporting a joint-service operation,
contact the BTS Assistant Director—
Airline Information (fax no. 202 366—
3383, telephone no. 202 366—4373).
Joint-service operations are reported in
Schedule T—-100 in accordance with this
paragraph (b).

(iii) Operational control. The air
carrier in operational control of the
aircraft (the carrier that uses its flight
crews under its own FAA operating
authority) must report joint services.

(c) Service classes.

(1) The statistical classifications are
designed to reflect the operating
characteristics attributable to each
distinctive type of service offered. The
combination of scheduled and
nonscheduled operations with
passenger, all-cargo, and military
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services are placed into service classes
as follows:

(2) Scheduled services include traffic
and capacity elements applicable to air
transportation provided pursuant to

transportation services not constituting
an integral part of services performed
pursuant to published flight schedules.

Code Type of service p}lblilsh;dl Sghf(la.dl},llltes gn}(ll thfa(fectlons (d) Air transport traffic and capacity
Fonn Scheduled Passenger/Cargo. ?’a:;:er? u/ec 1g(ss. ¢ eCil N F) i elements. Within each of the service
G e Scheduled All-Cargo. SEI/LAIG0 [OEIVICE L1ass ') 15 a classifications, carriers shall report air
[ Nonscheduled Civilian Passenger/ Composite of first-class, coach, and transport traffic and capacity elements.

Cargo/ mixed passenger/cargo service. The elements are reported on segment
P, Nonscheduled Civilian Cargo. (3) Nonscheduled services include all g s
N Nonscheduled Military Passenger/ : W o and/or market records as follows:

Cargo traffic and capacity elements applicable
R e Nonscheduled Military Cargo. t(,) the performance of nonscheduled

aircraft charters, and other air
Code Description Segment Market ComDpuOt_cle_d by

Carrier, carrier @NtILY COUE .....uuiiiiiireiiiie et se e e et e e e e s rte e e st e e e s e e entaeeesnreeesnneeas S M

Reporting period date ............ S M

Origin airport code ........... S M

Destination airport code .. S M

Service class code .......... S M

Aircraft type code ........ccceennee. S
110 Revenue passengers enplaned ...... M
130 Revenue passengers transported ...... S
140 Revenue passenger-miles ............... CFD*
210 Revenue cargo tons enplaned . CFD*
217 Enplaned freight ..........ccooeenneee. M
219 Enplaned mail ..... M
230 Revenue tons transported ..... CFD*
237 Transported freight ................ S
239 Transported mail ...... S
240 Revenue ton-miles ... CFD*
241 Revenue ton-miles passenger . CFD*
247 Revenue ton-miles freight ........ CFD*
249 Revenue ton-miles mail ......... CFD*
270 Available capacity payload .... S
280 Available ton-miles ................ CFD*
310 Available seats, total ... S
320 Available seat-miles ................. CFD*
410 Revenue aircraft miles flown .... CFD*
430 Revenue aircraft miles scheduled ... CFD*
501 Inter-airport distance ............cccccoveieenns CFD*
510 Revenue aircraft departures performed ... S
520 Revenue aircraft departures scheduled ... S
610 Revenue aircraft hours (airborne) ......... S
630 Aircraft hours (ramp-to-ramp) .......... S
650 Total aircraft hours (AIrDOIME) .......ccciieiiiie et e e e e et e e e st e e s sneaeennnes S

*CFD = Computed by DOT from detail Schedule T-100 and T-100(f) data.

(e) These reported items are further
described as follows:

(1) Reporting period date. The year
and month to which the reported data
are applicable.

(2) Carrier, Carrier entity code. Each
air carrier shall report its name and
entity code (a five digit code assigned by
BTS that identifies both the carrier and
its entity) for its particular operations.
The Office of Airline Information (OAI)
will assign or confirm codes upon
request. OAT’s address is Office of
Airline Information, Bureau of
Transportation Statistics, DOT, Room
4125, K-14, 400 Seventh Street, SW.,
Washington, DC 20590-0001.

(3) Service class code. The service
class codes are prescribed in section
298.45(c). In general, classes are divided
into two broad categories, either

scheduled or nonscheduled, where
scheduled = F + G and nonscheduled =
L+N+P+R

(4) Record type code. This code
indicates whether the data pertain to
non-stop segment (record type S) or on-
flight market (record type M).

(5) Aircraft type code. This code
represents the aircraft types, as
described in the BTS’ Accounting and
Reporting Directives.

(6) Origin, Destination airport code(s).

These codes represent the industry
designators. An industry source of these
industry designator codes is the Official
Airline Guide (OAG). OAI assigns
codes, upon request, if not listed in the
OAG.

(7) 110 Revenue passengers enplaned.
The total number of revenue passengers
enplaned at the origin point of a flight,

boarding the flight for the first time; an
unduplicated count of passengers in a
market.

(8) 130 Revenue passengers
transported. The total number of
revenue passengers transported over a
single flight stage, including those
already on the aircraft from a previous
flight stage.

(9) 140 Revenue passenger-miles.
Computed by multiplying the inter-
airport distance of each flight stage by
the number of passengers transported on
that flight stage.

(10) 210 Revenue cargo tons
enplaned. The total number of cargo
tons enplaned. This data element is a
sum of the individual on-flight market
figures for each of the following
categories: 217 Freight and 219 Mail.
This element represents an
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unduplicated count of the revenue
traffic in a market.

(11) 217 Enplaned freight. The total
weight of revenue freight enplaned at
the origin point of a flight, loaded onto
the flight for the first time; an
unduplicated count of freight in a
market.

(12) 219 Enplaned mail. The total
weight of mail enplaned at the origin
point of a flight, loaded onto the flight
for the first time; an unduplicated count
of mail in a market.

(13) 230 Revenue tons transported.
The number of tons of revenue traffic
transported. This element is the sum of
the following elements: 231 Passengers
transported-total, 237 Freight, and 239
Mail.

(14) 237 Transported freight. The total
weight of freight transported over a
single flight stage, including freight
already on the aircraft from a previous
flight stage.

(15) 239 Transported mail. The total
weight of mail transported over a single
flight stage, including mail already on
the aircraft from a previous flight stage.

(16) 240 Revenue ton-miles—total.
Ton-miles are computed by multiplying
the revenue aircraft miles flown (410)
on each flight stage by the number of
tons transported on that stage. This
element is the sum of 241 through 249.

(17) 241 Revenue ton-miles—
passenger. Equals the number of
passengers times 200, times inter-airport
distance, divided by 2000. A standard
weight of 200 pounds per passenger,
including baggage, is used for all
operations and service classes.

(18) 247 Revenue ton-miles—freight.
Equals the volume of freight in whole
tons times the inter-airport distance.

(19) 249 Revenue ton-miles—mail.
Equals the volume of mail in whole tons
times the inter-airport distance.

(20) 270 Available capacity-payload.
The available capacity is collected in
pounds. This figure shall reflect the
payload or total available capacity for
passengers, mail and freight applicable
to the aircraft with which each flight
stage is performed.

(21) 280 Available ton-miles. The
aircraft miles flown on each flight stage
multiplied by the available capacity on
the aircraft in tons.

(22) 310 Available seats. The number
of seats available for sale. This figure
reflects the actual number of seats
available, excluding those blocked for
safety or operational reasons. In the
domestic entity, report the total
available seats in item 130. Scheduled
and nonscheduled available seats are
reported in item 130.

(23) 320 Available seat-miles. The
aircraft miles flown on each flight stage

multiplied by the seat capacity available
for sale.

(24) 410 Revenue aircraft miles flown.
Revenue aircraft miles flown are
computed based on the airport pairs
between which service is actually
performed; miles are generated from the
data for scheduled aircraft departures
(Code 520) times the inter-airport
distances (Code 501).

(25) 430 Revenue aircraft miles
scheduled. The number of revenue
aircraft miles scheduled. All such data
shall be maintained in conformity with
the airport pairs between which service
is scheduled, whether or not in
accordance with actual performance.

(26) 501 Inter-airport distance. The
great circle distance, in official statute
miles as prescribed in part 247 of this
chapter, between airports served by
each flight stage. Official inter-airport
mileage may be obtained from the Office
of Airline Information.

(27) 510 Revenue aircraft departures
performed. The number of revenue
aircraft departures performed.

(28) 520 Revenue aircraft departures
scheduled. The number of revenue
aircraft departures scheduled, whether
or not actually performed.

(29) 610 Revenue aircraft hours
(airborne). The elapsed time, computed
from the moment the aircraft leaves the
ground until its next landing.

(30) 630 Aircraft hours (ramp-to-
ramp). The elapsed time, computed
from the moment the aircraft first moves
under its own power from the boarding
ramp at one airport to the time it comes
to rest at the ramp for the next point of
landing. This data element is also
referred to as ‘block’ and ‘block-to-
block’ aircraft hours.

(31) 650 Total aircraft hours
(airborne). The elapsed time, computed
from the moment the aircraft leaves the
ground until it touches down at the next
landing. This includes flight training,
testing, and ferry flights.

(f) Public availability of Schedule T-
100 data. Detailed domestic on-flight
market and nonstop segment data in
Schedule T-100, except military data,
shall be publicly available after
processing. Domestic data are defined as
data from air transportation operations
from a place in any State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico and the
Virgin Islands, or a U.S. territory or
possession to a place in any State of the
United States, the District of Columbia,
the Commonwealth of Puerto Rico and
the Virgin Islands, or a U.S. territory or
possession.

Appendix to § 291.45—Instructions to
U.S. Air Carriers for Reporting Traffic
and Capacity Data on Schedule T-100

(a) Format of reports. (1) Automatic Data
Processing (ADP) magnetic tape. Refer to
paragraph (d) of this appendix for
instructions pertaining to mainframe and
minicomputer reporting. The Department
will issue “Accounting and Reporting
Directives” to make necessary technical
changes to these T-100 instructions.
Technical changes which are minor in nature
do not require public notice and comment.

(2) Microcomputer diskette. (i) Optional
specification. If an air carrier desires to use
its personal computers (PC’s), rather than
mainframe or minicomputers to prepare its
data submissions, the following
specifications for filing data on diskette
media apply.

(ii) Reporting medium. Microcomputer
ADP data submission of T-100 information
must be on IBM compatible disks. Carriers
wishing to use a different ADP procedure
must obtain written approval to do so from
the BTS Assistant Director—Airline
Information. Requests for approval to use
alternate methods must disclose and describe
the proposed data transmission methodology.
Refer to paragraph (i) of this appendix for
microcomputer record layouts.

(iii) Microcomputer file characteristics.
The files will be created in ASCII delimited
format, sometimes called Data Interchange
Format (DIF). This form of recording data
provides for variable length fields (data
elements) which, in the case of alphabetic
data, are enclosed by quotation marks () and
separated by a comma (,) or tab. Numeric
data elements that are recorded without
editing symbols are also separated by a
comma (,) or tab. The data are identified by
their juxtaposition within a given record.
Therefore, each record must contain the exact
number of data elements, all of which must
be juxtapositionally correct. Personal
computer software including most
spreadsheets, data base management
programs, and BASIC are capable of
producing files in this format.

(b) Filing date for reports. The reports must
be received at BTS within 30 days following
the end of each reporting period.

(c) Address for filing. Data Administration
Division, K—14, Room 4125, Office of Airline
Information, Bureau of Transportation
Statistics, U.S. Department of Transportation,
400 Seventh Street SW., Washington, DC
20590-0001.

(d) ADP format for magnetic tape.

(1) Magnetic tape specifications. IBM
compatible 9-track EBCDIC recording.
Recording density of 6250 or 1600 bpi. The
order of recorded information is:

(i) Volume label.

(ii) Header label.

(iii) Data records.

(iv) Trailer label.

(2) [Reserved]

(e) External tape label information.

(1) Carrier name.

(2) Report date.

(3) File identification.

(4) Carrier address for return of tape reel.

(f) Standards. 1t is the policy of the
Department to be consistent with the
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American National Standards Institute and
the Federal Standards Activity in all data
processing and telecommunications matters.
It is our intention that all specifications in
this application are in compliance with

standards promulgated by these
organizations.
(g) Volume, header, and trailer label

formats.

(1) Use standard IBM label formats. The
file identifier field of the header labels
should be “T-100.SYSTEM”.

(h) Magnetic tape record layouts for T-100.

(1) Nonstop segment record layout.

Field No. Positions Mode

Description

Record type code (S = nonstop segment).
Carrier entity code.

Report date (YYYYMM).

Origin airport code.

Destination airport code.

Service class code (F, G, L, N, P or R).
Aircraft type code.

Revenue departures performed (F, G, L, N, P, R510).
Available capacity payload (Ibs) (F, G, L, N, P, R270).
Available seats (F, L, N310).
Passengers transported (F, L, N130).
Rev freight transported (F, G, L, N, P, R237) (in Ibs).
Revenue mail transported (F, G, L, N, P, R239) (in Ibs).
Revenue aircraft departures scheduled (F, G520).
Rev hrs, ramp-to-ramp (F, G, L, N, P, R630) (in minutes).
Rev hrs, airborne (F, G, L, N, P, R610) (in minutes).

T=Text.
N=Numeric.

(2) On-flight market record layout.

Field No. Positions Mode

Description

Record type: M = on-flight market record.

Carrier entity code.

Report date (YYYYMM).

Origin airport code.

Destination airport code.

Service class code (F, G, L, N, P or R).

Total passengers in market (F, L, N110).

Rev freight in market (F, G, L, N, P, R217) (in Ibs).
Revenue mail in market (F, G, L, N, P, R219) (in Ibs).

T=Text.
N=numeric.

(1) Record layouts for microcomputer
diskettes. The record layouts for diskette are
generally identical to those shown for
magnetic tape, with the exception that
delimiters (quotation marks, tabs and
commas) are used to separate fields. It is
necessary that the order of fields be
maintained in all records.

(1) File characteristics. The files will be
created in ASCII delimited format, sometimes
called Data Interchange Format (DIF). This
form of recording data provides for variable
length fields (data elements) which, in the
case of alphabetic data, are enclosed by
quotation marks () and separated by a
comma (,) or tab. Numeric data elements that
are recorded without editing symbols are also
separated by a comma (,) or tab. The data are
identified by their juxtaposition within a
given record. Therefore, it is critical that each
record contain the exact number of data
elements, all of which must be
juxtapositionally correct. PC software
including most spreadsheets, data base
management programs, and BASIC produce
minidisk files in this format.

(2) File naming conventions for diskettes.
For microcomputer reports, each record type
should be contained in a separate DOS file
on the same physical diskette. The following

DOS naming conventions should be
followed:

(i) Record type S = SEGMENT.DAT
(ii) Record type M = MARKET.DAT

22. Add a new subpart G to part 291
as follows:

Subpart G—Public Disclosure of Data

§291.60 Public disclosure of data.

(a) Detailed domestic on-flight market
data and nonstop segment data, except
military data, shall be made publicly
available after processing. Domestic data
are defined as data from air
transportation operations from a place
in any State of the United States, the
District of Columbia, the
Commonwealth of Puerto Rico and the
Virgin Islands, or a U.S. territory or
possession to a place in any State of the
United States, the District of Columbia,
the Commonwealth of Puerto Rico and
the Virgin Islands, or a U.S. territory or
possession. Domestic military
operations are reported under service
codes N or R.

(b) Detailed international on-flight
market and nonstop segment data in
Schedule T-100 and Schedule T-100(f)
reports, except military data, shall be
publicly available immediately
following the Department’s
determination that the database is
complete, but no earlier than six months
after the date of the data. Military
operations are reported under service
codes N or R. Data for on-flight markets
and nonstop segments involving no U.S.
points shall not be made publicly
available for three years. Industry and
carrier summary data may be made
public before the end of six months or
the end of three years, as applicable,
provided there are three or more carriers
in the summary data disclosed. The
Department may, at any time, publish
international summary statistics without
carrier detail. Further, the Department
may release nonstop segment and on-
flight market detail data by carrier
before the end of the confidentiality
period as follows:
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(1) To foreign governments as
provided in reciprocal arrangements
between the foreign country and the
U.S. Government for exchange of on-
flight market and/or nonstop segment
data submitted by air carriers of that
foreign country and U.S. carriers serving
that foreign country.

(2) To parties to any proceeding
before the Department under Title IV of
the Federal Aviation Act of 1958, as
amended, as required by an
Administrative Law Judge or other
decision-maker of the Department.
Parties may designate agents or
consultants to receive the data in their
behalf, provided the agents or
consultants agree to abide by the
disclosure restrictions. Any data to
which access is granted pursuant to this
provision may be introduced into
evidence, subject to the normal rules of
admissibility.

(3) To agencies or other components
of the U.S. Government for their internal
use only.

PART 298—[AMENDED]

23. The authority citation for part 298
is revised to read as follows:

Authority: 49 U.S.C. 329 and chapters 411
and 417.

24. Section 298.2 is amended by
removing paragraph (m), by removing
the alphabetic paragraph designations
and placing the definitions in alphabetic
order, and by adding the following new
definitions in alphabetical order to read
as follows:

§298.2 Definitions.
* * * * *

Reporting carrier for Schedule T-100
purposes means the air carrier in
operational control of the flight, i.e., the
carrier that uses its flight crews under
its own FAA operating authority.

* * * * *

Wet-Lease Agreement means an
agreement under which one carrier
leases an aircraft with flight crew to
another air carrier.

25. Section 298.60 is amended by
revising paragraphs (a) and (b) to read
as follows:

§298.60 General reporting instructions.
(a) Each commuter air carrier and
each small certificated air carrier shall
file with the Department’s Bureau of
Transportation Statistics (BTS) the
applicable schedules of BTS Form 298-

C, AReport of Financial and Operating
Statistics for Small Aircraft Operators’
and Schedule T-100, AU.S. Air Carrier
Traffic and Capacity Data by Nonstop
Segment and On-Flight Market” as
required by this section.

(b) A single copy of the BTS Form
298-C report shall be filed quarterly
with the Office of Airline Information
(OAI) for the periods ended March 31,
June 30, September 30 and December 31
of each year to be received on or before
May 10, August 10, November 10, and
February 10, respectively. An electronic
filing of the monthly Schedule T-100 is
due at OAI within 30 days after the end
of each month. Due dates falling on a
Saturday, Sunday or Federal holiday
will become effective on the next work
day.

* * * * *

26. Section 298.61 is revised to read

as follows:

§298.61 Reporting of traffic statistics.

(a) Each commuter air carrier and
small certificated air carrier shall file
Schedule T-100, AU.S. Air Carrier
Traffic and Capacity Data by Nonstop
Segment and On-Flight Market.”

(b) Schedule T-100 shall be filed
monthly as set forth in ““298.60.

(1) Schedule T—100 collects
summarized flight stage data and on-
flight market data from revenue flights.
All traffic statistics shall be compiled in
terms of each flight stage as actually
performed. The detail T-100 data shall
be maintained in such a manner as to
permit monthly summarization and
organization into two basic groupings.
The first grouping, the nonstop segment
information, is to be summarized by
equipment type, within class of service,
within pair-of-points, without regard to
individual flight number. The second
grouping requires that the enplanement/
deplanement information be broken out
into separate units called on-flight
market records, which shall be
summarized by class of service, within
pair-of-points, without regard for
equipment type or flight number.

(2) Joint-service operations. The
Department may authorize joint service
operations between two direct air
carriers. Examples of these joint-service
operations are: blocked-space
agreements; part-charter agreements;
code-sharing agreements; wet-lease
agreements, and similar arrangements.

(i) Joint-service operations are
reported by the carrier in operational

control of the flight, i.e., the carrier that
uses its flight crews under its own FAA
operating authority. The traffic moving
under these agreements is reported on
Schedule T-100 the same way as any
other traffic on the aircraft.

(ii) If there are questions about
reporting a joint-service operation,
contact the BTS Assistant Director—
Airline Information (fax no. 202 366—
3383, telephone no. 202 366—4373).
Joint-service operations are reported in
Schedule T—-100 in accordance with this
paragraph (b).

(iii) Operational control. The air
carrier in operational control of the
aircraft (the carrier that uses its flight
crews under its own FAA operating
authority) must report joint-service
operations.

(c) Service classes. (1) The statistical
classifications are designed to reflect the
operating characteristics attributable to
each distinctive type of service offered.
The combination of scheduled and
nonscheduled operations with
passenger, all-cargo, and military
services are placed into service classes
as follows:

Code Type of Service

F o Scheduled Passenger/Cargo

[CTR Scheduled All-Cargo

| Nonscheduled Civilian Passenger/
Cargo

P Nonscheduled Civilian Cargo

N e Nonscheduled Military Passenger/
Cargo

R . Nonscheduled Military Cargo

(2) Scheduled services include traffic
and capacity elements applicable to air
transportation provided pursuant to
published schedules and extra sections
of scheduled flights. Scheduled
Passenger/Cargo (Service Class F) is a
composite of first class, coach, and
mixed passenger/cargo service.

(3) Nonscheduled services include all
traffic and capacity elements applicable
to the performance of nonscheduled
aircraft charters, and other air
transportation services not constituting
an integral part of services performed
pursuant to published flight schedules.

(d) Air transport traffic and capacity
elements. (1) Within each of the service
classifications, carriers shall report air
transport traffic and capacity elements.
The elements are reported on segment
or market records as follows:

Code

Description

Computed by
Market DOT

Segment

Carrier, carrier entity code

.................................................................................................. S M
REPOItiNG PEHOA GALE ......eiiiiiiiiiiiieite ettt sttt e b e e sieesneee s S M
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Code Description Segment Market ComDpuOt_cle_d by
(@ T4To [T a T 118 o] o oo Lo [ PSSR S M
Destination airport code .... S M
Service class code ............ S M
Aircraft type code .........ccceennee. S
110 ........... Revenue passengers enplaned ...... M
130 ........... Revenue passengers transported ... S
140 ........... Revenue passenger-miles ............... CFD*
210 ..o Revenue cargo tons enplaned . CFD*
217 . Enplaned freight ..........ccccoeenee. M
219 ... Enplaned mail .................... M
230 ... Revenue tons transported . CFD*
PACY S Transported freight ............ S
239 ..o Transported mail ..... S
240 ........... REVENUE tON-MIIES ...t ettt e s e et e e s be e e e nbeeeens CFD*
241 ........... Revenue toN-MileS PASSENGET ......vieiuiiieiiiee et see e se e see e et e e et e e s saeeesnaeeesaaeeenseeeeans CFD*
247 ... Revenue ton-miles freight ........ CFD*
249 ........... Revenue ton-miles mail ......... CFD*
270 ..o Available capacity payload .... S
280 ........... Available ton-miles ................ CFD*
310 ..ceenee Available seats, total ... S
320 ..o Available seat-miles .............. CFD*
410 ........... Revenue aircraft miles flown ........... CFD*
430 ... Revenue aircraft miles scheduled ... CFD*
501 ........... Inter-airport distance ............cccccovcieeniieenne CFD*
510 ..o Revenue aircraft departures performed .... S
520 ... Revenue aircraft departures scheduled .... S
610 ........... Revenue aircraft hours (airborne) ............. S
630 ... Aircraft hours (ramp-to-ramp) .......... S
650 ........... Total aircraft hours (QIrDOME) ........cciieiiiiie et e e e e et e e e srte e e e sneeeennnes S

*CFD = Computed by DOT from detail Schedule T-100 and T-100(f) data.

(2) [Reserved]

(e) These reported items are further
described as follows:

(1) Reporting period date. The year
and month to which the reported data
are applicable.

(2) Carrier, Carrier entity code. Each
air carrier shall report its name and
entity code (a five digit code assigned by
BTS that identifies both the carrier and
its entity) for its particular operations.
The Office of Airline Information (OAI)
will assign or confirm codes upon
request; OAT’s address is Office of
Airline Information, BTS, DOT Room
4125, K-14, 400 Seventh Street, SW.,
Washington, DC 20590-0001.

(3) Service class code. The service
class codes are prescribed in section
298.61(c). In general, classes are divided
into two broad categories, either
scheduled or nonscheduled, where
scheduled = F + G and nonscheduled =
L+N+P+R

(4) Record type code. This code
indicates whether the data pertain to
non-stop segment (record type S) or on-
flight market (record type M).

(5) Aircraft type code. This code
represents the aircraft types, as
described in the BTS’ Accounting and
Reporting Directives.

(6) Origin, Destination airport code(s).
These codes represent the industry
designators. An industry source of these
industry designator codes is the Official

Airline Guide (OAG). OAI assigns codes
upon request if not listed in the OAG.

(7) 110 Revenue passengers enplaned.
The total number of revenue passengers
enplaned at the origin point of a flight,
boarding the flight for the first time; an
unduplicated count of passengers in a
market. Under the T-100 system of
reporting, these enplaned passengers are
the sum of the passengers in the
individual on-flight markets. In the
domestic entity, report only the total
revenue passengers enplaned in item
110.

(8) 130 Revenue passengers
transported. The total number of
revenue passengers transported over a
single flight stage, including those
already on the aircraft from a previous
flight stage. In the domestic entity,
report only the total revenue passengers
transported in item 130.

(9) 140 Revenue passenger-miles.
Computed by multiplying the inter-
airport distance of each flight stage by
the number of passengers transported on
that flight stage.

(10) 210 Revenue cargo tons
enplaned. The total number of cargo
tons enplaned. This data element is a
sum of the individual on-flight market
figures for each of the following
categories: 217 Freight and 219 Mail.
This element represents an
unduplicated count of the revenue
traffic in a market.

(11) 217 Enplaned freight. The total
weight of revenue freight enplaned at
the origin point of a flight, loaded onto
the flight for the first time; an
unduplicated count of freight in a
market.

(12) 219 Enplaned mail. The total
weight of mail enplaned at the origin
point of a flight, loaded onto the flight
for the first time; an unduplicated count
of mail in a market.

(13) 230 Revenue tons transported.
The number of tons of revenue traffic
transported. This element is the sum of
the following elements: 231 Passengers
transported-total, 237 Freight, and 239
Mail.

(14) 237 Transported freight. The total
weight of freight transported over a
single flight stage, including freight
already on the aircraft from a previous
flight stage.

(15) 239 Transported mail. The total
weight of mail transported over a single
flight stage, including mail already on
the aircraft from a previous flight stage.

(16) 240 Revenue ton-miles—total.
Ton-miles are computed by multiplying
the revenue aircraft miles flown (410)
on each flight stage by the number of
tons transported on that stage. This
element is the sum of 241 through 249.

(17) 241 Revenue ton-miles—
passenger. Equals the number of
passengers times 200, times inter-airport
distance, divided by 2000. A standard
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weight of 200 pounds per passenger,
including baggage, is used for all
operations and service classes.

(18) 247 Revenue ton-miles—freight.
Equals the volume of freight in whole
tons times the inter-airport distance.

(19) 249 Revenue ton-miles—mail.
Equals the volume of mail in whole tons
times the inter-airport distance.

(20) 270 Available capacity-payload.
The available capacity is collected in
pounds. This figure shall reflect the
payload or total available capacity for
passengers, mail, and freight applicable
to the aircraft with which each flight
stage is performed.

(21) 280 Available ton-miles. The
aircraft miles flown on each flight stage
multiplied by the available capacity on
the aircraft in tons.

(22) 310 Available seats. The number
of seats available for sale. This figure
reflects the actual number of seats
available, excluding those blocked for
safety or operational reasons. In the
domestic entity, report the total
available seats in item 130. Scheduled
and nonscheduled available seats are
reported in item 130.

(23) 320 Available seat-miles. The
aircraft miles flown on each flight stage
multiplied by the seat capacity available
for sale.

(24) 410 Revenue aircraft miles flown.
Revenue aircraft miles flown are
computed based on the airport pairs
between which service is actually
performed; miles are generated from the
data for scheduled aircraft departures
(Code 520) times the inter-airport
distances (Code 501).

(25) 430 Revenue aircraft miles
scheduled. The number of revenue
aircraft miles scheduled. All such data
shall be maintained in conformity with
the airport pairs between which service
is scheduled, whether or not in
accordance with actual performance.

(26) 501 Inter-airport distance. The
great circle distance, in official statute
miles as prescribed in part 247 of this
chapter, between airports served by
each flight stage. Official inter-airport
mileage may be obtained from the Office
of Airline Information.

(27) 510 Revenue aircraft departures
performed. The number of revenue
aircraft departures performed.

(28) 520 Revenue aircraft departures
scheduled. The number of revenue
aircraft departures scheduled, whether
or not actually performed.

(29) 610 Revenue aircraft hours
(airborne). The elapsed time, computed
from the moment the aircraft leaves the
ground until its next landing.

(30) 630 Aircraft hours (ramp-to-
ramp). The elapsed time, computed
from the moment the aircraft first moves
under its own power from the boarding
ramp at one airport to the time it comes
to rest at the ramp for the next point of
landing. This data element is also
referred to as ‘block’ and ‘block-to-
block’ aircraft hours.

(31) 650 Total aircraft hours
(airborne). The elapsed time, computed
from the moment the aircraft leaves the
ground until it touches down at the next
landing. This includes flight training,
testing, and ferry flights.

(f) Public availabi%ity of Schedule T-
100 data. Detailed domestic on-flight
market and nonstop segment data in
Schedule T-100, except military data,
shall be publicly available after
processing. Domestic data are defined as
data from air transportation operations
from a place in any State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico and the
Virgin Islands, or a U.S. territory or
possession to a place in any State of the
United States, the District of Columbia,
the Commonwealth of Puerto Rico and
the Virgin Islands, or a U.S. territory or
possession.

Appendix to § 298.61—Instructions to
U.S. Air Carriers for Reporting Traffic
and Capacity Data on Schedule T-100

(a) Format of reports.

(1) Automatic Data Processing (ADP)
magnetic tape. Refer to paragraph (f) of this
appendix for instructions pertaining to
mainframe and minicomputer reporting. The
Department will issue “Accounting and
Reporting Directives” to make necessary
technical changes to these T-100
instructions. Technical changes which are
minor in nature do not require public notice
and comment.

(2) Microcomputer diskette.

(i) Optional specification. If an air carrier
desires to use its personal computers (PC’s),
rather than mainframe or minicomputers to
prepare its data submissions, the following
specifications for filing data on diskette
media apply.

(ii) Reporting medium. Microcomputer
ADP data submission of T-100 information
must be on IBM compatible disks. Carriers
wishing to use a different ADP procedure
must obtain written approval to do so from
the BTS Assistant Director—Airline
Information. Requests for approval to use

alternate methods must disclose and describe
the proposed data transmission methodology.
Refer to paragraph (k) of this appendix for
microcomputer record layouts.

(iii) Microcomputer file characteristics.
The files will be created in ASCII delimited
format, sometimes called Data Interchange
Format (DIF). This form of recording data
provides for variable length fields (data
elements) which, in the case of alphabetic
data, are enclosed by quotation marks (‘) and
separated by a comma (,) or tab. Numeric
data elements that are recorded without
editing symbols are also separated by a
comma (,) or tab. The data are identified by
their juxtaposition within a given record.
Therefore, each record must contain the exact
number of data elements, all of which must
be juxtapositionally correct. Personal
computer software including most
spreadsheets, data base management
programs, and BASIC are capable of
producing files in this format.

(b) [Reserved]

(c) [Reserved]

(d) Filing date for reports. The reports must
be received at BTS within 30 days following
the end of each reporting period.

(e) Address for filing. Data Administration
Division, K—=14, Room 4125, Office of Airline
Information, Bureau of Transportation
Statistics, U.S. Department of Transportation,
400 Seventh Street SW., Washington, DC
20590-0001.

(f) ADP format for magnetic tape.

(1) Magnetic tape specifications. IBM
compatible 9-track EBCDIC recording.
Recording density of 6250 or 1600 bpi. The
order of recorded information is:

(i) Volume label.

(ii) Header label.

(iii) Data records.

(iv) Trailer label.

(g) External tape label information.

(1) Carrier name.

(2) Report date.

(3) File identification.

(4) Carrier address for return of tape reel.

(h) Standards. It is the policy of the
Department to be consistent with the
American National Standards Institute and
the Federal Standards Activity in all data
processing and telecommunications matters.
It is our intention that all specifications in
this application are in compliance with
standards promulgated by these
organizations.

(i) Volume, header, and trailer label
formats.

(1) Use standard IBM label formats. The
file identifier field of the header labels
should be “T-100.SYSTEM”.

(2) [Reserved]

(j) Magnetic tape record layouts for T-100.

(1) Nonstop segment record layout.

Field No. Positions Mode Description
1 Record type code (S = nonstop segment).
2-6 Carrier entity code.
3 s 7-12 Report date (YYYYMM).
4 e 13-15 Origin airport code.
5 s 16-18 Destination airport code.
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19 Service class code (F, G, L, N, P or R).
20-23 Aircraft type code.
24-28 Revenue departures performed (F, G, L, N, P, R510).
29-38 Available capacity payload (lbs) (F, G, L, N, P, R270).
39-45 Available seats (F, L, N310).
46-52 Passengers transported (F, L, N130).
53-62 Rev freight transported (F, G, L, N, P, R237)(in Ibs).
63-72 Revenue mail transported (F, G, L, N, P, R239) (in Ibs).
73-77 Revenue aircraft departures scheduled (F, G520).
78-87 Rev hrs, ramp-to-ramp (F, G, L, N, P, R630) (in minutes).
88-97 Rev hrs, airborne (F, G, L, N, P, R610) (in minutes).
T=Text.
N=Numeric.

(2) On-flight market record layout.

Field No. Positions Mode Description
11T e Record type: M = on-flight market record.
2-6 | 5T ..o Carrier entity code.
7-12 | 6T .o Report date (YYYYMM).
13-15 | 3T Origin airport code.
16-18 | 3T Destination airport code.
19 | 1T Service class code (F, G, L, N, P or R).
20-26 | 7N ............ Total passengers in market (F, L, N110).
27-36 | 10N .......... Rev freight in market (F, G, L, N, P, R217) (in Ibs).
37-46 | 10N .......... Revenue mail in market (F, G, L, N, P, R219) (in Ibs).
T=Text.
N=Numeric.

(k) Record layouts for microcomputer
diskettes. The record layouts for diskette
are generally identical to those shown
for magnetic tape, with the exception
that delimiters (quotation marks and
commas) are used to separate fields. It
is necessary that the order of fields be
maintained in all records.

(1) File characteristics. The files will
be created in ASCII delimited format,
sometimes called Data Interchange
Format (DIF). This form of recording
data provides for variable length fields
(data elements) which, in the case of
alphabetic data, are enclosed by
quotation marks () and separated by a
comma (,) or tab. Numeric data elements
that are recorded without editing
symbols are also separated by a comma
(,) or tab. The data are identified by their
juxtaposition within a given record.
Therefore, it is critical that each record
contain the exact number of data
elements, all of which must be
juxtapositionally correct. PC software
including most spreadsheets, data base
management programs, and BASIC
produce minidisks files in this format.

(2) File naming conventions for
diskettes. For microcomputer reports,
each record type should be contained in
a separate DOS file on the same physical
diskette. The following DOS naming
conventions shall be followed:

(i) Record type S = SEGMENT.DAT
(ii) Record type M = MARKET.DAT

27. Section 298.62 is amended by
revising paragraph (d) to read as
follows:

§298.62 Reporting of financial data.
* * * * *

(d) Data reported on this schedule
shall be withheld from public release for
a period of 3 years after the close of the
calendar quarter to which the report
relates.

28. Section 298.63 is amended by
removing paragraphs (h) and (i) and
redesignating paragraph (j) as paragraph
(h) and revising it to read as follows:

§298.63 Reporting of aircraft operating
expenses and related statistics by small
certificated air carriers.

* * * * *

(h) Line 17 “Total Gallons of Fuel
Issued” shall include the gallons of fuel
used in flight operations related to fuel
cost reported in total and by aircraft
type on Line 4.

§298.64 [Removed]

29. Section 298.64 is removed.

30. Add a new subpart G consisting of
§298.70 to part 298 to read as follows:

Subpart G—Public Disclosure of Data

§298.70 Public disclosure of data.

(a) Detailed domestic on-flight market
data and nonstop segment data except
military data shall be made publicly

available after processing. Domestic data
are defined as data from air
transportation operations from a place
in any State of the United States, the
District of Columbia, the
Commonwealth of Puerto Rico and the
Virgin Islands, or a U.S. territory or
possession to a place in any State of the
United States, the District of Columbia,
the Commonwealth of Puerto Rico and
the Virgin Islands, or a U.S. territory or
possession. Domestic military
operations are reported under service
codes N or R.

(b) Detailed international on-flight
market and nonstop segment data in
Schedule T—100 and Schedule T—100(f)
reports, except military data, shall be
publicly available immediately
following the Department’s
determination that the database is
complete, but no earlier than six months
after the date of the data. Military
operations are reported under service
codes N or R. Data for on-flight markets
and nonstop segments involving no U.S.
points shall not be made publicly
available for three years. Industry and
carrier summary data may be made
public before the end of six months or
the end of three years, as applicable,
provided there are three or more carriers
in the summary data disclosed. The
Department may, at any time, publish
international summary statistics without
carrier detail.
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(c) Schedule F—1 “Report of Financial
Data” shall be withheld from public
release for a period of 3 years after the
close of the calendar quarter to which
the report relates.

(d) The Department may release
nonstop segment and on-flight market
detail data by carrier or individual
Schedule F-1 “Report of Financial
Data” before the end of the
confidentiality period as follows:

(1) To foreign governments as
provided in reciprocal arrangements
between the foreign country and the
U.S. Government for exchange of on-
flight market and/or nonstop segment
data submitted by air carriers of that
foreign country and U.S. carriers serving
that foreign country.

(2) To parties to any proceeding
before the Department under Title IV of
the Federal Aviation Act of 1958, as
amended, as required by an
Administrative Law Judge or other
decision-maker of the Department.
Parties may designate agents or
consultants to receive the data in their
behalf, provided the agents or
consultants agree to abide by the
disclosure restrictions. Any data to
which access is granted pursuant to this
provision may be introduced into
evidence, subject to the normal rules of
admissibility.

(3) To agencies or other components
of the U.S. Government for their internal
use only.

Issued in Washington, DC, on June 19,
2002.

Ashish Sen,

Director, Bureau of Transportation Statistics.
[FR Doc. 02—-15978 Filed 7—29-02; 8:45 am]
BILLING CODE 4910-62-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 655

[FHWA Docket No. FHWA—-2001-8846]
RIN 2125-AE83

Revision of the Manual on Uniform

Traffic Control Devices; Accessible
Pedestrian Signals

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Final rule.

SUMMARY: The FHWA is adopting as
final an interim rule that amends the
2000 Millennium Edition of the Manual
on Uniform Traffic Control Devices
(MUTCD) to revise the guidance and
supporting information relating to the
decisionmaking process concerning

accessible pedestrian signals in Parts 1
and 4 of the MUTCD. The MUTCD is
incorporated by reference in 23 CFR
part 655, subpart F, and recognized as
the national standard for traffic control
devices used on all public roads.
EFFECTIVE DATE: August 29, 2002.

FOR FURTHER INFORMATION CONTACT: Mr.
W. Scott Wainwright, Office of
Transportation Operations, Room 3408,
(202) 366—0857, or Mr. Raymond
Cuprill, Office of the Chief Counsel,
Room 4230, (202) 366—0791, Federal
Highway Administration, 400 Seventh
Street, SW., Washington, DC 20590—
0001. Office hours are from 7:45 a.m. to
4:15 p.m., e.t., Monday through Friday,
except Federal holidays.

SUPPLEMENTARY INFORMATION:

Electronic Access

Internet users may access all
comments received by the U.S. DOT
Docket Facility, Room PL-401, by using
the universal resource locator (URL)
http://dms.dot.gov. 1t is available 24
hours each day, 365 days each year.
Please follow the instructions online for
more information and help.

An electronic copy of this document
may also be downloaded by using a
computer, modem and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Board Service at (202) 512—
1661. Internet users may also reach the
Office of the Federal Register’s home
page at http://www.nara.gov/fedreg and
the Government Printing Office’s web
page at http:///access.gpo.gov/nara.

Background

The FHWA published an interim final
rule of Revision No. 1 on February 15,
2002, at 67 FR 7073. This interim final
rule revised the guidance and
supporting information relating to the
decisionmaking process concerning
accessible pedestrian signals in Parts 1
and 4 of the MUTCD. Additionally, in
the interim final rule, the FHWA
provided a 60-day comment period for
the public to review and make comment
on the necessary changes to the
pertinent electronic files on the FHWA'’s
MUTCD Internet site (http://
mutcd.fhwa.dot.gov) to comply with
section 508 of the Rehabilitation Act of
1973 (29 U.S.C. 794d).

The text of this Revision No. 1 and the
text of the 2000 Millennium Edition of
the MUTCD with Revision No. 1 text
incorporated are available for inspection
and copying as prescribed in 49 CFR
part 7 at the FHWA Office of
Transportation Operations.
Furthermore, Revision No. 1 changes are
available on the MUTCD Internet site

(http://muted.fhwa.dot.gov). The entire
MUTCD text with Revision No. 1 text
incorporated is also available on this
Internet site.

Summary of Comments

The FHWA received no comments to
the docket in response to the interim
final rule, concerning either the text of
the Revision No. 1 or the changes made
to electronic files to comply with
Section 508 of the Rehabilitation Act of
1973. Therefore, this final rule adopts
the interim final rule without change as
an amendment to the 2000 Millennium
Edition of the MUTCD as Revision No.
1. This final rule revises the guidance
and supporting information relating to
the decisionmaking process concerning
accessible pedestrian signals in Parts 1
and 4 of the MUTCD.

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review) and U.S. DOT
Regulatory Policies and Procedures

The FHWA has determined that this
action is not a significant regulatory
action within the meaning of Executive
Order 12866 or significant within the
meaning of the U.S. Department of
Transportation regulatory policies and
procedures. The economic impact of
this rulemaking will be minimal. The
changes in this final rule provide
additional guidance and support
information relating to the
decisionmaking process concerning
whether or not to install accessible
pedestrian signals. The FHWA believes
that the uniform application of traffic
control devices will greatly improve the
traffic operations efficiency and
roadway safety. The standards,
guidance, and support are also used to
create uniformity and to enhance safety
and mobility at little additional expense
to public agencies or the motoring
public. Therefore, a full regulatory
evaluation is not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96-354, 5 U.S.C.
601-612) the FHWA has evaluated the
effects of this action on small entities.
This final rule only revises guidance
and support information related to the
decisionmaking process concerning
accessible pedestrian signals in the
MUTCD. The changes are intended to
improve traffic operations and safety, to
expand guidance, and to clarify the
application of traffic control devices as
related to accessible pedestrian signals.
For these reasons, the FHWA certifies
that this action will not have a
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significant economic impact on a
substantial number of small entities.

Unfunded Mandates Reform Act of 1995

This rule does not impose unfunded
mandates as defined by the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4, March 22, 1995, 109 Stat. 48).
This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year (2 U.S.C. 1531 et seq.)

Executive Order 13132 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, and the FHWA has determined
that this action does not have a
substantial direct effect or sufficient
federalism implications on States and
local governments that would limit the
policymaking discretion of the States
and local governments. This action
merely adds guidance and supporting
information for the decisionmaking
process concerning whether or not to
install accessible pedestrian signals. The
FHWA has also determined that this
action does not preempt any State law
or State regulation or affect the States’
ability to discharge traditional State
governmental functions.

Executive Order 13175 (Tribal
Consultation)

The FHWA has analyzed this action
under Executive Order 13175, dated
November 6, 2000, and believes that it
will not have substantial direct effects
on one or more Indian tribes; will not
impose substantial direct compliance
costs on Indian tribal governments; and
will not preempt tribal law. This action
merely adds guidance and supporting
information for the decisionmaking
process concerning whether or not to
install accessible pedestrian signals.
Therefore, a tribal summary impact
statement is not required.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501, et seq.),
Federal agencies must obtain approval
from the Office of Management and
Budget (OMB) for each collection of

information they conduct, sponsor, or
require through regulations. The FHWA
has determined that this action does not
contain a collection of information
requirement for the purposes of PRA.

Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in Sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation, to
eliminate ambiguity, and to reduce
burden.

Executive Order 13045 (Protection of
Children)

The FHWA has analyzed this action
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This is not an economically
significant action and does not concern
an environmental risk to health or safety
that may disproportionately affect
children.

Executive Order 12630 (Taking of
Private Property)

This action would not effect a taking
of private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Executive Order 13211 (Energy Effects)

We have analyzed this final rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a significant
regulatory action under Executive Order
12866 and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects under
Executive Order 13211 is not required.

National Environmental Policy Act

The agency has analyzed this action
for the purpose of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) and has determined
that it will not have any effect on the
quality of the environment.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

List of Subjects in 23 CFR Part 655

Design standards, Grant programs—
Transportation, Highways and roads,
Incorporation by reference, Signs,
Traffic regulations.

PART 655—TRAFFIC OPERATIONS

Subpart F—Traffic Control Devices on
Federal-Aid and Other Streets and
Highways

In consideration of the foregoing and
under the authority of 23 U.S.C. 101(a),
104, 109(d), 114(a), 217, 315, and 402(a);
23 CFR 1.32; and 49 CFR 1.48(b), the
interim final rule amending 23 CFR Part
655, Subpart F which was published at
67 FR 7073 on February 15, 2002, is
adopted as a final rule without change.

Issued on: July 24, 2002.

Mary E. Peters,

Federal Highway Administrator.

[FR Doc. 02—19142 Filed 7—29-02; 8:45 am)]
BILLING CODE 4910-22—P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Parts 100, 117 and 165
[USCG-2002-11544]
Safety Zones, Security Zones,

Drawbridge Operation Regulations and
Special Local Regulations

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary rules
issued.

SUMMARY: This document provides
required notice of substantive rules
issued by the Coast Guard and
temporarily effective between April 1,
2002 and June 30, 2002, which were not
published in the Federal Register. This
quarterly notice lists temporary local
regulations, drawbridge operation
regulations, security zones, and safety
zones of limited duration and for which
timely publication in the Federal
Register was not possible.

DATES: This notice lists temporary Coast
Guard rules that became effective and
were terminated between April 1, 2002
and June 30, 2002.

ADDRESSES: The Docket Management
Facility maintains the public docket for
this notice. Documents indicated in this
notice will be available for inspection or
copying at the Docket Management
Facility, U.S. Department of
Transportation, Room PL-401, 400
Seventh Street SW., Washington, DC
20593-0001 between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
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Holidays. You may electronically access
the public docket for this notice on the
Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: For
questions on this notice, contact LTJG
Sean Fahey, Office of Regulations and
Administrative Law, at telephone
number (202) 267-2830. For questions
on viewing, or on submitting material to
the docket, contact Dorothy Beard,
Chief, Dockets, Department of
Transportation at (202) 366—5149.

SUPPLEMENTARY INFORMATION: Coast
Guard District Commanders and
Captains of the Port (COTP) must be
immediately responsive to the safety
and security needs of the waters within
their jurisdiction; therefore, District
Commanders and COTPs have been
delegated the authority to issue certain
local regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be
stationary and described by fixed limits
or it may be described as a zone around
a vessel in motion. Security zones limit
access to prevent injury or damage to
vessels, ports, or waterfront facilities.
Drawbridge operation regulations
authorize changes to drawbridge
schedules to accommodate bridge

repairs, seasonal vessel traffic, and local
public events. Special local regulations
are issued to enhance the safety of
participants and spectators at regattas
and other marine events.

Timely publication of these rules in
the Federal Register is often precluded
when a rule responds to an emergency,
or when an event occurs without
sufficient advance notice. The affected
public is, however, informed of these
rules through Local Notices to Mariners,
press releases, and other means.
Moreover, actual notification is
provided by Coast Guard patrol vessels
enforcing the restrictions imposed by
the rule. Because Federal Register
publication was not possible before the
beginning of the effective period,
mariners were personally notified of the
contents of these special local
regulations, drawbridge operation
regulations, security zones, or safety
zones by Coast Guard officials on-scene
prior to any enforcement action.
However, the Coast Guard, by law, must
publish in the Federal Register notice of
all substantive rules adopted. To meet
this obligation without imposing undue
expense on the public, the Coast Guard
periodically publishes a list of these

temporary special local regulations,
drawbridge operation regulations,
security zones, and safety zones.

Permanent rules are not included in
this list because they are published in
their entirety in the Federal Register.
Temporary rules may also be published
in their entirety if sufficient time is
available to do so before they are placed
in effect or terminated. The safety zones,
special local regulations, drawbridge
operation regulations, and security
zones listed in this notice have been
exempted from review under Executive
Order 12866, Regulatory Planning and
Review, because of their emergency
nature, or limited scope and temporary
effectiveness.

The following rules were place in
effect temporarily during the period
from April 1, 2002, through June 30,
2002, unless otherwise indicated. This
notice also includes rules that were not
received in time to be included on the
quarterly notice for the second, third
and fourth quarters of 2001 and the first
quarter of 2002.

Dated: July 23, 2002.
S.G. Venckus,

Chief, Office of Regulations and
Administrative Law.

COTP QUARTERLY REPORT—2ND QUARTER 2002

COTP docket

Location

Baltimore 02—004 ..........ccccvvvveeeiiiiiieee e

Charleston 02-039 ...
Guam 02-009
Guam 02-010
Houston-Galveston 02-005
Houston-Galveston 02-008
Houston-Galveston 02-013
Houston-Galveston 02-014
Houston-Galveston 02-015

Huntington 02—002 ..........cccooeeiiiniiienieeee e

Jacksonville 02-076 .......
LA/Long Beach 02-008 .
Louisville 02-001
Miami 02-029 ...
Miami 02-031 ...
Miami 02-040 ...
Miami 02-043 ...
Miami 02-071 ...
Morgan 02-003 ...........
New Orleans 02-007 .....
New Orleans 02-009 .....
Pittsburgh 02-008 ....
Pittsburgh 02-009 ....
San Diego 02-003 ......
San Diego 02-005 ......
San Diego 02-006 ......
San Diego 02-007 ......
San Diego 02-011 ......
San Diego 02-012 .........
San Francisco 02-004 ...
San Francisco 02-005 ...
San Francisco 02—006 ...
San Francisco 02-007 ......
San Francisco Bay 02-009 .....
San Francisco Bay 02-012 .....
San Francisco Bay 02-013

.... | Galveston, Texas
.... | COPT Houston-Galveston Zone

.... | Oakland Estuary, Alameda, CA

... | Annapolis, Maryland ...........c.ccccevieiiniieennnns

Myrtle Beach, SC
Outer Apra Harbor, Guam ..............
North of Glass Breakwater, Guam .

Dredge Operation, Channel Closure ....
Dredge Operation, Channel Closure ....

Indian River, New Smyrna Beach, FL ....
Flight Demonstration, Long Beach, CA ..
Ohio River, M. 470 t0 471.5 ........cccuveennee
Palm Beach County, FL ..........ccccueeenee
Air Sea Show, Fort Lauderdale, FL .....
M/V Conti Seattle, Miami, FL ...............
FL Keys National Marine Sanctuary ....
FL Keys National Marine Sanctuary ....
Little Lake, Louisiana
LWR Mississippi River, M. 94 to 96 .....
LWR Mississippi River, M. 94 to 96 .....
Allegheny River, M. 3 to 6
Monongahela River, M. 14.1 to 11.2 ...
Lake Moovalya, Colorado River, AZ ....
Colorado River, Davis Dam
San Diego Bay, CA ....
Oceanside, California .
Colorado River
San Diego, CA
Suisun Bay, Concord, CA ....
Suisun Bay, Concord, CA
San Francisco Bay, San Francisco, CA .
San Francisco Bay, San Francisco, CA .
Oakland Inner Harbor, Oakland, CA .......
San Francisco Bay, San Francisco, CA .

Dredge Operation, Channel Closure .............
.... | Kanawha River, M. 57.5 to 62

Type Effective date

........ Security Zone 05/24/2002
Safety Zone .... 04/29/2002
Safety Zone .... 04/16/2002
Safety Zone .... 04/18/2002

........ Security Zone 04/05/2002
........ Security Zone 04/15/2002
Safety Zone .... 04/22/2002
Safety Zone .... 05/21/2002

........ Safety Zone ................. 06/08/2002
........ Safety Zone ................. 04/27/2002
Safety Zone .... 06/29/2002
Safety Zone .... 04/13/2002
Security Zone . 06/17/2002
Safety Zone .... 05/03/2002
Safety Zone .... 05/01/2002
Safety Zone .... 05/02/2002
Safety Zone .... 05/12/2002
Safety Zone .... 05/20/2002
Safety Zone .... 04/10/2002
Safety Zone .... 04/13/2002
Safety Zone .... 05/15/2002
Safety Zone .... 04/12/2002
Safety Zone .... 06/17/2002
Safety Zone .... 04/06/2002
Safety Zone .... 06/01/2002
Safety Zone .... 04/26/2002
Safety Zone .... 05/05/2002
Safety Zone .... 05/11/2002
Safety Zone .... 05/23/2002
Security Zone ... 04/15/2002
Security Zone ... 04/24/2002
Safety Zone .... 05/01/2002
Safety Zone .... 05/11/2002
Safety Zone .... 05/18/2002
Safety Zone .... 06/14/2002

........ Security Zone 06/14/2002
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COTP QUARTERLY REPORT—2ND QUARTER 2002—Continued

COTP docket

Location

Type

Effective date

San Juan 02—072 .....ccccccvvvvvevennns

Savannah 02-027 ....

Savannah 02-028 ...........ccccc......
St. Louis 02006 ........ccceeeeevennnns

San Juan Harbor, San Juan, PR
Atlantic Intercoastal Waterway, GA
Memorial Park, Savannah, GA
Illinois River, M. 0 to 187

Safety Zone .................
Safety Zone ....
Safety Zone .................
Safety Zone .................

06/20/2002
04/04/2002
04/06/2002
05/16/2002

DISTRICT QUARTERLY REPORT—2ND QUARTER 2002

District docket

Location

Type

Effective date

01-02-006
01-02-065
01-02-073
05-02-018
05-02-023
05-02-024
05-02-026
05-02-027
05-02-030
05-02-035
05-02-036
05-02-037
05-02-038
07-02-023
07-02-045
07-02-068
09-02-014
09-02-016
09-02-019
09-02-022
09-02-023
09-02-025
09-02-030
09-02-043
09-02-045
09-02-047
09-02-054
09-02-056

Mystic Offshore Gran Prix, New London, CT ........cccccccveriieennns
Yarmouth, Nantucket Sound, MA .
Hingham, Massachusetts .....................
Washington Channel, Washington DC ...
James River, Williamsburg, VA
Elizabeth River, Portsmouth, Virginia ..
Severn River, Annapolis, MD
Pea Patch Island to Delaware City, Delaware
Willoughby Bay, Norfolk, Virginia
Hampton Roads, Elizabeth River, VA
Thimble Shoals Channel, Hampton Roads, VA ..
Hampton Roads, Virginia .....................
Hampton Roads, Elizabeth River, VA ....
Fort Lauderdale, Broward County, FL ....
Cooper River, North Charleston, SC ...
San Juan Harbor, San Juan, PR ......
Cleveland Harbor, Cleveland, OH .
Lake Ontario, Youngstown, NY
Lake Michigan ........ccccccocvennennnn.
Buffalo River, Buffalo, NY .......ccooovieiiiiiiiieeeeee e
Pridefest 2002, Milwaukee, Wisconsin
River Splash 2002, Milwaukee, Wisconsin .
U.S. Aerospace Challenge, Holland, Ml
Ottawa River, Toledo, OH
Summerfest Big Bang, 2002, Milwaukee, WI
Betsie Bay, Frankfort, MI
Detroit River, Detroit, MI ...
Milwaukee, WISCONSIN .......ccuuiiiiiiiiiiee et

Safety Zone
Safety Zone ....
Safety Zone ....
Security Zone .
Safety Zone ....
Safety Zone ....
Special Local
Special Local
Safety Zone ....
Security Zone .
Safety Zone ....
Safety Zone ....
Security Zone
Drawbridge Operation .
Special Local
Safety Zone ....
Safety Zone ....
Safety Zone ....
Security Zone .
Safety Zone .......ccccocvveneennn
Safety Zone
Safety Zone ....
Safety Zone ....
Safety Zone
Safety Zone
Safety Zone ....
Safety Zone ....
Safety Zone

05/03/2002
06/07/2002
06/29/2002
05/31/2002
05/05/2002
05/26/2002
05/21/2002
06/08/2002
06/04/2002
06/04/2002
06/04/2002
06/13/2002
06/11/2002
05/05/2002
06/15/2002
06/17/2002
05/03/2002
05/18/2002
05/05/2002
05/28/2002
06/07/2002
05/31/2002
05/18/2002
06/29/2002
06/27/2002
06/29/2002
06/27/2002
06/27/2002

REGULATIONS NOT ON PREVIOUS QUARTERLY REPORTS

COPT docket/district

‘ Location ‘

Type

‘ Effective date

COPT Regulation for 2nd Quarter 2001

Guam 01010 .....ococcveieiiiieiee e ‘ Outer Apra Harbor, Guam ............cccce... ‘ Safety Zone .......ccoocveviiiiiiii 06/06/01
COPT Regulation for 3rd Quarter 2001
Louisiana 01-023 .......ccccccevvveevcnireerinneanns LMR from the seabuoys at SW Pass | Security ZoNe ........cccccceevvveeriiieeesiveeesnnnns 09/12/01
and South Pass to M 233, Highway
190 Bridge, AHP and the Mississippi
River Gulf Outlet.
New Orleans 01-025 .........cccceviveinineenns Lower Mississippi River M 106.1 to M | Safety Zone ........ccccooevieiiiiiiniieniiieeee, 09/13/01
92.7.
COPT Regulations for 4th Quarter 2001
Houston-Galveston 01-011 ............cceeeeee Houston-Galveston ..........ccccccevveieenninenn. SECUNtY ZONES ....oeeveeiieiiieeeieee e 12/07/01
Tampa 01-148 .....oooiiiiiiiieeee e Tampa Bay, Florida ........cccccveiinninens Safety ZoNe .....occeeeviiiiiieee 12/20/01
District Docket for 4th Quarter 2001
08—01-040 ..o Mississippi River, lowa and lllinais ......... Drawbridge Operation Regulations ......... 12/17/01
COPT Regulations for 1st Quarter 2002
Houston 02—007 .......ccccceevveiiiienienieeninens HOUSLON, TeXAS ...ccvvivieiiieiieiieeiee e Safety Zone .......ccoeeveviiiiieiicee e 03/24/02
Houston-Galveston 02—-002 .. Port of Galveston, Galveston, TX Security Zone 03/01/02
Mobile 02005 ........cccecveeenee Mobile, Alabama ..........ccccooviiiiniiiienn Security Zone 03/20/02
Mobile 02006 ........ccevvveeeriiiieeiiiee e Tyndall AFB, East Bay, Panama City, | Security Zone 03/23/02

FL.
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REGULATIONS NOT ON PREVIOUS QUARTERLY REPORTS—Continued

COPT docket/district

Location

Type Effective date

Pittsburgh 02—007 .......ccccooeviiiiniinieenieenns
San Francisco Bay 02-002
Tampa 02-018
Tampa 02-019

Ohio River M 67.5 to 68.5, Steubenville,
Ohio.

Suisun Bay, Concord, CA

St. Pete Beach, Florida ........

Old Tampa Bay, Clearwater, Florida ......

Safety Zone .......ccocveviiiiiii e

Security Zone
Security Zone
Security Zone

03/30/02

03/25/02
03/08/02
03/08/02

[FR Doc. 02—19135 Filed 7-29-02; 8:45 am)]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD09-02-017]

RIN-2115-AE47

Drawbridge Operation Regulations;
Saginaw River, Ml

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the operating regulation governing
drawbridges over Saginaw River in Bay
City, Michigan. This rule updates
current owners of railroad bridges, adds
Liberty Street bridge to the list of
drawbridges with regulated hours,
removes Sixth Street bridge from the list
of drawbridges with regulated hours,
and assigns standardized mile marker
designations.

DATES: This rule is effective August 29,
2002.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket [CGD09-02-017] are available
for inspection or copying at Commander
(obr), Ninth Coast Guard District, 1240
East Ninth Street, Room 2019,
Cleveland, OH, 44199-2060.

FOR FURTHER INFORMATION CONTACT: Mr.
Scot M. Striffler, Project Manager, Ninth
Coast Guard District Bridge Branch, at
(216) 902-6084.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard published a notice of
proposed rulemaking (NPRM) on May
10, 2002, entitled Drawbridge
Operations Regulations, Saginaw River,
Michigan, in the Federal Register (67
FR 31745). No letters or comments were
received in response to the NPRM. No
public hearing was requested, and none
was held.

Background and Purpose

The current bridge operating
regulations for drawbridges over
Saginaw River are found in 33 CFR
§117.647. The current regulation does
not contain an operating schedule for
the Liberty Street bridge, which was
constructed in 1987, and is located
between the Independence and Veterans
Memorial bridges. The new rule
establishes drawbridge regulations for
Liberty Street drawbridge. The former
Sixth Avenue bridge at mile 17.1 was
removed in 1985 and is still listed as a
regulated drawbridge. The new rule
removes the bridge from the regulation.

The railroad bridges listed at miles 2.5
and 4.4, respectively, have changed
ownership and are updated through this
final rule.

The mile marker designations for the
bridges listed in this rulemaking have
been revised to reflect the mile markers
used in the United States Coast Pilot for
proper cross-reference.

Discussion of Comments and Changes

No comments were received from the
public in response to the NPRM. The
Coast Guard did receive a correction
from the City of Bay City. The NPRM
incorrectly stated that the City of Bay
City operated all highway drawbridges
over Saginaw River. The City of Bay
City operates the Liberty Street and
Independence drawbridges, and the
Michigan Department of Transportation
operates the Lafayette and Veterans
Memorial drawbridges. This
information does not affect the
operating schedule of the drawbridges,
nor does it alter or affect the purpose of
this rulemaking.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

The Coast Guard expects the
economic impact of this rule to be so
minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary due to the relatively
minor adjustments to the current
regulation. There are no additional
limitations placed on navigation, and
the proper sequencing of bridge
openings is expected to improve service
to navigation and vehicular traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
must consider whether this rule will
have a significant impact on a
substantial number of small entities.
“Small entities” may include small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000 people.

This rule is not expected to place any
additional limitations on passing vessel
traffic. No identified entities would be
unable to pass the bridges, as needed.
Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
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employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule would call for no new
collection of information requirement
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. The Coast Guard
has analyzed this rule under that order
and has determined that this rule does
not implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Although this rule will not result in
such expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the

Federal Government and Indian tribes,
or on the distribution of power and
responsibility between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and it is
not likely to have a significant adverse
effect on the supply, distribution, or use
of energy. It has not been designated by
the Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

The Coast Guard has considered the
environmental impact of this rule and
concluded that, under figure 21,
paragraph 32(e) of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 117
Bridges.

For reasons set out in the preamble,
the Coast Guard amends Part 117 of
Title 33, Code of Federal Regulations, as
follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2.In §117.647, revise paragraph (a),
and paragraphs (b), introductory text,
(b)(3), and (b)(4); remove paragraph (c);
and redesignate paragraphs (d) and (e)
as paragraphs (c) and (d), to read as
follows:

§117.647 Saginaw River.

(a) The draws of the Lake State
Railways railroad bridge, mile 3.10 at
Bay City, and the Central Michigan
railroad bridge, mile 4.94 at Bay City,
shall open on signal; except that, from
December 16 through March 15, the
draws shall open on signal if at least 12
hours advance notice is provided.

(b) The draws of the Independence
bridge, mile 3.88, Liberty Street bridge,
mile 4.99, Veterans Memorial bridge,

mile 5.60, and Lafayette Street bridge,
mile 6.78, all in Bay City, shall open on
signal from March 16 through December
15, except as follows:

* * * * *

(3) From 8 a.m. to 8 p.m. on
Saturdays, Sundays, and Federal
holidays, the draws of the Independence
and Veterans Memorial bridges need not
be opened for the passage of pleasure
craft except from three minutes before to
three minutes after the hour and half-
hour.

(4) From 8 a.m. to 8 p.m. on
Saturdays, Sundays, and Federal
holidays, the draws of the Liberty Street
and Lafayette Street bridges need not be
opened for the passage of pleasure craft,
except from three minutes before to
three minutes after the quarter hour and

three-quarter hour.
* * * * *

Dated: July 16, 2002.
Ronald F. Silva,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 02—-19136 Filed 7-29-02; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165

[CGD01-02-096]

RIN 2115-AA97

Safety Zone; Chelsea River Safety

Zone for McArdle Bridge Repairs,
Chelsea River, East Boston, MA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Chelsea River to aid completion of
the McArdle Bridge repairs in East
Boston, MA. The safety zone will
temporarily close all waters 100-yards
upstream and downstream of the
McArdle Bridge. The safety zone
prohibits entry into or movement within
this portion of the Chelsea River and is
needed to facilitate repair efforts and
protect the maritime public from the
hazards posed.

DATES: This rule is effective from July 18
until August 16, 2002.

ADDRESSES: Documents indicated in this
preamble are available for inspection or
copying at Marine Safety Office Boston,
455 Commercial Street, Boston, MA
between the hours of 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.
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FOR FURTHER INFORMATION CONTACT: LT
David M. Sherry, Marine Safety Office
Boston, Waterways Safety and Response
Division, at (617) 223-3000.
SUPPLEMENTARY INFORMATION:

Regulatory Information

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking (NPRM) was not
published for this rule. On May 15,
2002, we published in the Federal
Register a temporary final rule entitled
“Safety Zone; Chelsea River Safety Zone
for McArdle Bridge Repairs, Chelsea
River, East Boston, Massachusetts” (67
FR 34612). That rule expired on July 13,
2002. This rule establishes a safety zone
in the same location as the expired
safety zone established by the previous
rule, to ensure the safety of mariners
and vessels in the vicinity of the bridge
during repairs. Good cause exists for not
publishing an NPRM and for making
this rule effective in less than 30 days
after Federal Register publication. The
bridge repairs are taking longer than
originally anticipated, and repairs are
currently ongoing, making it impossible
to draft or publish an NPRM or a final
rule 30 days in advance of its effective
date. In order to protect the safety of
mariners and vessels in the vicinity of
the bridge during repairs, this rule is
immediately necessary.

The McArdle Bridge repairs were
determined necessary as a result of
recent inspections by the Massachusetts
Highway Department, during which
steel grating and support failures on the
McArdle Bridge were discovered.
Waterway closures in the vicinity of and
beneath the bridge are needed because
repair equipment and portions of the
bridge deck are extending over the
waterway, and hotwork (welding and
grinding) that shoots sparks over the
waterway in the vicinity of the bridge is
being conducted. Delaying this work for
sufficient time to conduct a public
notice rulemaking and advanced
publication would be contrary to the
public interest for the reasons outlined
below.

Preventing the repair work from
proceeding places the future operability
of the bridge for waterway and roadway
use at risk. It would also place at risk
the ability of the marine terminals on
the Chelsea River to continue to receive
vessels. Also, the Massachusetts
Highway Department will need to
restrict road traffic over the bridge to a
certain tonnage if the all repairs are not
completed. If the repairs are not
completed, road traffic may be
completely restricted from the bridge,
causing unmanageable traffic situations
in Chelsea and East Boston, MA. Thus,
it is in the best interest of maintaining

safe marine commerce and avoiding
significant road traffic problems that the
safety zone be enacted to allow for the
work to be completed. For these same
reasons, under 5 U.S.C. 553(d)(3), the
Coast Guard finds that good cause exists
for making this rule effective less than
30 days after publication in the Federal
Register.

This temporary safety zone is only
effective for evening periods and will
have a minimal impact on vessel
transits due to the fact that the zone will
be in effect only during night time when
recreational boaters do not typically use
the waterway, night time commercial
vessel transits are already limited by the
constraints of the Chelsea Street Bridge
under 33 CFR 165, and the commercial
users of the Chelsea River have stated
that restricting night time use of the
waterway during this time of the year
will place the least burden on their
operations.

Discussion of Rule

This rule establishes a safety zone on
all waters of the Chelsea River 100-yards
upstream and downstream of the
McArdle Bridge. The safety zone is in
effect from July 18, until August 16,
2002, and will be enforced from sunset
until sunrise each day during this
period. This safety zone prohibits entry
into or movement within this portion of
the Chelsea River and is needed to
provide the Middlesex Corporation
sufficient time to safely complete the
necessary repairs, painting, steel
support, and grating work. The work is
needed to ensure the continued safe
operability of the McArdle Bridge. The
Captain of the Port does anticipate
minimal negative impact on vessel
traffic due to this repair work. Public
notifications will be made prior to the
effective period via local notice to
mariners and marine information
broadcasts.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation
(DOT)(44 FR 11040, February 26, 1979).

The Coast Guard expects the
economic impact of this rule to be
minimal enough that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary.

Although this rule prevents traffic
from transiting a portion of the Chelsea
River during the prescribed periods, the
effect of this rule will not be significant
for several reasons: the channel will be
closed during night time when
recreational boaters do not typically use
the waterway; many of the commercial
vessels are already limited by size to
daylight only transits due to the
regulations governing the Chelsea Street
Bridge under 33 CFR 165.120; and the
commercial users of the Chelsea River
have stated that restricting night time
use of the waterway during this time of
the year will not burden their
operations.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
considered whether this rule would
have a significant economic impact on
a substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit a portion of
the Chelsea River from July 18 until
August 16, 2002, during sunset to
sunrise each day of this period. This
safety zone will not have a significant
economic impact on a substantial
number of small entities for the
following reasons: The bridge will be
closed during night time when
recreational boaters do not typically use
the waterway; most night time
commercial traffic is already limited by
the constraints of the regulations
governing the Chelsea Street Bridge
under 33 CFR 165.120; the commercial
users of the Chelsea River have stated
that restricting night time use of the
waterway during this time of the year
will not burden their operations; and
the Coast Guard will issue maritime
advisories widely available to users of
Boston Harbor and the Chelsea River,
before the effective period, via marine
information broadcasts.

Assistance for Small Entities

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
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Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

The Coast Guard analyzed this rule
under Executive Order 13132,
Federalism, and has determined that
this rule does not have implications for
federalism under that Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those costs. This rule
would not impose an unfunded
mandate.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

The Coast Guard analyzed this rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not pose an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial

direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under figure 2-1,
(34)(g), of Commandant Instruction
M16475.1C, this rule is categorically
excluded from further environmental
documentation. A “Categorical
Exclusion Determination” is available in
the docket where indicated under
ADDRESSES.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04—6 and 160.5;
49 CFR 1.46.

2. From July 18 until August 16, 2002
add temporary § 165.T01-096 to read as
follows:

§165.T01-096 Safety Zone: Chelsea River
Safety Zone for McArdle Bridge Repairs,
Chelsea River, East Boston, Massachusetts.

(a) Location. The following area is a
safety zone: All waters of the Chelsea
River 100-yards upstream and
downstream of the McArdle Bridge, East
Boston, MA.

(b) Effective Date. This section is
effective from July 18 until August 16,

2002, and will be enforced from sunset
until sunrise each day during this
period.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into or movement within
this zone is prohibited unless
authorized by the Captain of the Port
Boston.

(2) All vessel operators shall comply
with the instructions of the Captain of
the Port (COTP) or the designated on-
scene U.S. Coast Guard patrol
personnel. On-scene Coast Guard patrol
personnel include commissioned,
warrant, and petty officers of the Coast
Guard on board Coast Guard, Coast
Guard Auxiliary, local, state, and federal
law enforcement vessels.

Dated: July 18, 2002.
C.M. DeLeo,

Commander, U. S. Coast Guard, Acting
Captain of the Port, Boston, Massachusetts.

[FR Doc. 02—-19241 Filed 7-25-02; 3:11 pm]
BILLING CODE 4910-15-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[WT Docket No. 01-316; FCC 02—-203]

Petitions of Sprint PCS and AT&T for
Declaratory Ruling Regarding CMRS
Access Charges

AGENCY: Federal Communications
Commission.
ACTION: Final rule; interpretation.

SUMMARY: In this document, the
Commission responds to a primary
jurisdiction referral from the U.S.
District Court for the Western District of
Missouri in an action styled Sprint
Spectrum L.P. v. AT&T Corp. In its
referral order, the court asked the
Commission to decide two questions:
whether Sprint may charge AT&T access
fees for use of the Sprint PCS network,
and if so, what rate may reasonably
charged for such services. Based on the
rules in effect during the period in
dispute—from 1998 to the present—the
Commission finds that Sprint PCS was
not prohibited from charging AT&T
access charges, but that AT&T was not
required to pay such charges absent a
contractual obligation to do so.

FOR FURTHER INFORMATION CONTACT:
Steven Morris, Wireline Competition
Bureau, Pricing Policy Division, (202)
418-1530, or via the Internet at
sfmorris@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Declaratory Ruling in WT Docket No.
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01-316 released on July 3, 2002. The
full text of this document is available on
the Commission’s website in the
Electronic Comment Filing System and
for public inspection during regular
business hours in the FCC Reference
Center, Room CY-A257, 445 Twelfth
Street, SW., Washington, DC 20554.

Background

In 1998, Sprint PCS, a CMRS
provider, began sending invoices to
AT&T, an IXC, asking that AT&T
compensate Sprint PCS for the costs of
terminating interexchange traffic bound
for Sprint PCS’s CMRS customers.
Sprint PCS charged AT&T 2.8 cents per
minute, the rate in the NECA tariff.
AT&T refused to pay. As of September
1, 2001, the amount in dispute exceeded
$60 million. In August 2000, Sprint PCS
filed suit in state court in Missouri
seeking recovery of the amount
allegedly owed by AT&T. AT&T
removed the case to the federal district
court for the Western District of
Missouri, and then requested that the
court refer the issues to this
Commission under the doctrine of
primary jurisdiction. The court granted
AT&T’s request.

Both parties filed petitions for
declaratory ruling on October 22, 2001,
and the Commission sought comment
on the petitions. In its petition, Sprint
PCS asked the Commission to find that
there is no federal law or Commission
policy that bars Sprint PCS from
recovering its call termination costs
from AT&T. Sprint PCS also asked the
Commission to find that AT&T’s refusal
to pay access charges to Sprint PCS is
unreasonably discriminatory under
section 202(a) of the Communications
Act of 1934, as amended (the Act), and
unjust and unreasonable under section
201(b) of the Act. In its petition, AT&T
asked the Commission to find that
CMRS carriers should continue to
recover their costs from their end users,
not by imposing access charges on IXCs.
If CMRS carriers are permitted to
impose access charges, AT&T asked that
those charges be capped at the
reciprocal compensation rate for local
traffic and assessed only prospectively.

Discussion

Sprint PCS is correct that neither the
Communications Act nor any
Commission rule prohibits a CMRS
carrier from attempting to collect access
charges from an interexchange carrier.
In 1994, in the CMRS Second Report
and Order, the Commission addressed
the question of which Title II
requirements it should impose on CMRS
carriers. The Commission decided that
the market for retail CMRS services was

sufficiently competitive that it was not
necessary to regulate the retail rates of
CMRS carriers, or to require (or permit)
CMRS carriers to file tariffs for retail
services. The Commission also decided
temporarily to forbear from requiring or
permitting the filing of tariffs for
interstate access services offered by
CMRS carriers. In a detariffed,
deregulated environment such as this
one, carriers are free to arrange whatever
compensation arrangement they like for
the exchange of traffic. Thus, for
example, Sprint PCS and AT&T could
agree that AT&T would pay Sprint PCS
for the traffic exchange, that Sprint PCS
would pay AT&T for the exchange, or
that neither party would pay anything.

That Sprint PCS may seek to collect
access charges from AT&T does not,
however, resolve the question whether
Sprint PCS may unilaterally impose
such charges on AT&T. There are three
ways in which a carrier seeking to
impose charges on another carrier can
establish a duty to pay such charges:
pursuant to (1) Commission rule; (2)
tariff; or (3) contract. As noted above,
CMRS access services are subject to
mandatory detariffing, and it is therefore
undisputed that Sprint PCS could not
have imposed access charges on AT&T
pursuant to any tariff. Consequently, we
need only consider whether Sprint PCS
can impose access charges on AT&T
pursuant to Commission rules or a
contract between the parties.

We find that there is no Commission
rule that enables Sprint PCS unilaterally
to impose access charges on AT&T. In
the LEC-CMRS Interconnection NPRM,
the Commission specifically addressed
the question whether CMRS carriers
should be able to impose access charges
on IXCs for calls that are exchanged
through LEC facilities. The Commission
tentatively concluded that CMRS
carriers should be able to recover access
charges from IXCs for the completion of
interexchange calls in the same manner
as LECs and competitive access
providers (i.e., by setting a rate to be
paid by the IXC). The Commission
noted, however, that some form of price
regulation might be necessary if it
adopted this tentative conclusion
because CMRS carriers ‘“may have some
market power over IXCs that need to
terminate calls to a particular CMRS
provider’s customer.” The Commission
has never adopted a final decision
adopting or implementing this tentative
conclusion, nor has it resolved the
question of the appropriate form of price
regulation for CMRS access charges.
Accordingly, our rules do not enable
Sprint PCS unilaterally to impose access
charges on AT&T.

We disagree with Sprint PCS that the
forbearance policy adopted in the CMRS
Second Report and Order enables Sprint
PCS to impose unilaterally whatever
rate it wishes, subject only to AT&T’s
right to file a complaint under section
208 of the Act. Our policy of forbearing
from regulating CMRS access rates
means that we will not regulate rates
pursuant to the tariffing process set
forth in sections 203, 204, and 205 of
the Act. Our forbearance policy does
not, however, mean that a detariffed
carrier unilaterally can impose a charge
merely by billing an IXC, as Sprint PCS
has attempted to do here. This
interpretation of the CMRS Second
Report and Order is consistent with our
general policies on detariffing, which
are premised on the expectation that
carriers will establish a contractual
relationship with customers to whom
they sell service. Even in a competitive
situation, where the customer has a
choice of carriers, a contract is
beneficial to both the carrier and the
customer because it makes clear the
rights and obligations of both parties. A
contract is particularly important in the
case of terminating access services
because, as Sprint PCS acknowledges,
CMRS carriers possess market power
with respect to termination of calls to
their subscribers.

We also do not agree with Sprint
PCS’s argument that the 1987 Cellular
Interconnection Order entitles it to
collect access charges in the absence of
an agreement with AT&T. The Cellular
Interconnection Order established a
principle of “mutual switching
compensation” between CMRS carriers
and LECs. The Commission stated that
“the principle of mutual switching
compensation should apply to Type 2
but not Type 1 service. Cellular carriers
and telephone companies are equally
entitled to just and reasonable
compensation for their provision of
access, whether through tariff or by a
division of revenues agreement.” This
statement regarding compensation for
the “provision of access” clarified how
the mutual switching compensation
principle would apply to Type 1 and
Type 2 interconnection, and the
mechanism for compensation when it
does apply (tariff or agreement).
Following the CMRS Second Report and
Order, tariffs no longer were available to
CMRS carriers; therefore compensation
is available only through an agreement.

There being no authority under the
Commission’s rules or a tariff for Sprint
PCS unilaterally to impose access
charges on AT&T, Sprint PCS is entitled
to collect access charges in this case
only to the extent that a contract
imposes a payment obligation on AT&T.
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While it is preferable for carriers to
memorialize such contracts in a written
agreement, the parties here agree that
there is no written agreement or any
express contract between AT&T and
Sprint PCS. Nevertheless, the law
recognizes—as has the Commission—
that an agreement may exist even absent
an express contract. Turning to the
question whether there was such an
agreement here, we believe that it is an
issue that should be resolved by the
Court. We interpret the Court’s primary
jurisdiction referral as seeking our input
on the federal communications law
questions related to this dispute.
Because the existence of a contract is a
matter to be decided under state law, we
defer to the court to answer this
question.

We offer the court two important
observations regarding the regulatory
regimes applicable to both IXCs and
CMRS carriers during the period in
dispute. First, CMRS carriers have never
operated under the same calling party’s
network pays (CPNP) compensation
regime as wireline LECs. Under a CPNP
regime, LECs are compensated for
terminating calls by the carrier of the
customer that originates the call, not by
the customer receiving the call. In
contrast, since the advent of commercial
wireless service, and continuing today,
CMRS carriers have charged their end
users both to make and to receive calls.
Until 1998, when Sprint PCS first
approached AT&T and other IXCs about
payment for terminating access service,
all CMRS carriers recovered the cost of
terminating long distance calls from
their end users, and not from
interexchange carriers.

Second, there is a benefit to customers
of both IXCs and CMRS carriers when
CMRS carriers terminate IXC traffic.
Because both carriers charge their
customers for the service they provide,
it does not necessarily follow that IXCs
receive a windfall in situations where
no compensation is paid for access
service provided by a CMRS carrier. Nor
do we believe that terminating access
charges to CMRS carriers are necessarily
imputed in IXCs’ retail rates. The fact
that the industry practice for 15 years
has been for CMRS carriers to recover
costs from their end users, together with
the highly competitive nature of the
interexchange market, makes it unlikely
that an IXC that does not pay access
charges to CMRS carriers somehow
“overcharges” its customers.

We need not address Sprint PCS’s
claims under sections 201(b) or 202(a) at
this time. Until the court determines the
respective obligations of the parties, in
particular whether AT&T has any
obligation to pay Sprint PCS under a

contract, the Commission has no basis
on which to assess whether AT&T is
subject to sections 201(b) or 202(a) in
these circumstances and, if so, whether
its actions violate those statutory
provisions.

In addition to questions presented by
the district court regarding our present
policy on CMRS access charges, the
pleadings filed in response to the
declaratory ruling petitions raise a
number of issues that relate either to the
prospective treatment of CMRS-IXC
interconnection or to issues beyond the
scope of those presented for
Commission resolution in the primary
jurisdiction referral. Our order today
clarifies requirements under our existing
rules. Suggestions for changes to those
rules will be addressed in our pending
Intercarrier Compensation proceeding.
Our goal in the Intercarrier
Compensation proceeding is to move
toward a unified compensation regime
that eliminates the opportunity for
arbitrage due to different regulatory
treatment of different types of traffic. At
that time we will address CMRS
carriers’ requests to be placed on equal
footing with wireline carriers, whether
through bill-and-keep or some other
compensation mechanism.

In the interim, IXCs and CMRS
carriers remain free to negotiate the
rates, terms and conditions under which
they will exchange traffic. Given the
mutual benefit that CMRS and IXC
customers realize when CMRS carriers
terminate calls from IXCs, we anticipate
that these negotiations will be
conducted in good faith and prove
fruitful for both sets of carriers. To the
extent that carriers encounter problems
with this regime, we encourage them to
raise any concerns in the pending
Intercarrier Compensation proceeding
so that we may consider those concerns
in any future compensation regime we
may adopt.

Accordingly, it is ordered that,
pursuant to the authority contained in
sections 4(i), 201, and 332 of the
Communications Act, as amended, 47
U.S.C. 154(i), 201, and 332, and section
1.2 of the Commission’s rules, 47 CFR
1.2, the Petitions for Declaratory Ruling
filed by AT&T and Sprint PCS are
denied to the extent set forth herein.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 02-19180 Filed 7—-29-02; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 27
[WT Docket No. 99-168; FCC 02-204]

Service Rules for the 746-764 and 776—
794 MHz Bands

AGENCY: Federal Communications
Commission.

ACTION: Final rule, petitions for
reconsideration.

SUMMARY: This document responds to
public safety concerns, in resolving two
petitions for reconsideration filed in this
proceeding. The document establishes
mandatory coordination zones near
public safety base stations, within
which commercial base station
operators will be required to coordinate
their operations with public safety
licensees. In adopting this document,
the Commission intends to establish an
anticipatory, rather than reactive,
process for controlling interference to
public safety operators in the upper 700
MHz band.

DATES: Effective July 30, 2002.

FOR FURTHER INFORMATION CONTACT:
Stanley Wiggins, Attorney Advisor,
202-418-1310.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Third
Memorandum Opinion and Order
(MO&O) in WT Docket No. 99-168; FCC
02-204, adopted July 2, 2002, and
released July 12, 2002. The complete
text of this M O&O is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center, Courtyard Level,
445 12th Street, SW., Washington, DC,
and also may be purchased from the
Commission’s copy contractor, Qualex
International, Portals II, 445 12th Street,
SW, Room CY-B402, Washington, DC
20554, telephone 202—863-2893,
facsimile 202—-863-2898, or via e-mail at
qualexint@aol.com. Alternative formats
(computer diskette, large print, audio
cassette, and Braille) are available to
persons with disabilities by contacting
Brian Millin at 202—418-7426, TTY
202—418-7365, or at bmillin@fcc.gov.

Synopsis of the Third Memorandum
Opinion and Order

1. The Commission, in this Third
Memorandum Opinion and Order
(MO&OQ) continues its efforts to ensure
the capabilities and responsiveness of
both public safety and commercial
wireless services in emergency
situations. The MO&O responds to two
petitions for reconsideration of the
Second Memorandum Opinion and
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Order (66 FR 4035, February 6, 2001)
filed by the National Public Safety
Telecommunications Council (NPSTC)
and the Public Safety Wireless Network.

2. Specifically, the MO&O establishes
“mandatory coordination zones” near
public safety base stations, within
which commercial base station
operators will be required to coordinate
their facility decisions with public
safety licensees. This will establish an
anticipatory, rather than reactive
process for controlling interference to
public safety operators in the upper 700
MHz band. The MO&O also reflects the
Commission’s interest in exploring
measures that would approach the other
side of the interference issue, providing
for more robust public safety signals
rather than simply constraining
Commercial Mobile Radio Service
(CMRS) signals.

3. NTPSC requests that the
Commission restore the original 700
MHz band plan’s limitation of
commercial base stations to the lower
band, and argues in favor of
substantially more stringent out-of-band
emission (OOBE) limits. The MO&O
concludes that commercial base station
transmitters should continue to be
permitted in the upper band and that
more stringent OOBE limits are not
required to protect public safety
operations. This discussion may be
found in paragraphs 10 through 23 of
the full text of the MO&O.

4. The Commission does, however,
recognize the public safety community’s
concern over the substantially greater
burdens of resolving, rather than
preventing, instances of problematic
interference. The Commission
determines, therefore, that additional
anticipatory protections should be
adopted to minimize the possibility for
base-to-base interference. The
Commission, in the MO&O, thus
establishes a ‘““‘mandatory coordination
zone” surrounding 700 MHz public
safety base stations, and will require any
commercial 700 MHz carrier to
coordinate with the public safety
community any base stations planned
within that zone. If a commercial carrier
has already begun operating a base
station within the “mandatory
coordination zone” of a future public
safety base station, the carrier must
coordinate the operation of its base
station with the licensee of any such
public safety base station and relocate or
modify the CMRS base station if
necessary. Details of the “mandatory
coordination zone” may be found in
paragraphs 17 through 19 of the MO&O
and in the “Rule Changes” section of
this summary.

5. NPTSC also recommends that the
Commission adopt a position of “zero
tolerance of interference to public
safety.” The Commission, as discussed
in paragraphs 24 through 27 of the
MO&O, declines to revise the 700 MHz
service rules to adopt a ‘“‘zero tolerance”
approach as a means for limiting the
effects of out-of-band interference,
because the present 700 MHz band
service rules establish a much more
stringently protected environment for
public safety operations than the service
rules applicable to other bands. The
‘“‘zero tolerance” approach would
replace the Commission’s traditional
reliance on actual interference as a basis
for mitigation measures with an
anticipatory standard that would be
both overbroad in concept and
imprecise in application.

6. Finally, the MO&O expresses the
Commission’s interest in exploring
proposals to increase public safety
signal strength levels in the upper 700
MHz band. As indicated in paragraph 30
of the MO&O, should the public safety
community wish to consider revising
public safety signal strength standards
governing public safety operators in the
Upper 700 MHz band, the Commission
would be receptive to considering such
proposals.

Administrative Matters

7. The MO&O adopts a coordination
regulation which constitutes a “third
party contact” burden as defined by the
Paperwork Reduction Act of 1995.
Section 213 of the Consolidated
Appropriation Act, 2000 states that the
Regulatory Flexibility Act (as well as
certain provisions of the Contract with
America Advancement Act of 1996 and
the Paperwork Reduction Act of 1995)
shall not apply to the rules and
competitive bidding procedures
governing the frequencies in the 746—
806 MHz band (currently used for
television broadcasts on channels 60—
69). In particular, this exemption
extends to the requirements imposed by
Chapter 6 of Title 5, United States Code,
Section 3 of the Small Business Act (15
U.S.C. 632) and section 3507 and 3512
of Title 44 United States Code.
Consolidated Appropriations Act, 2000.
Public Law 106—113, 113 Stat. 2502,
Appendix E, section 213(a)(4)(A)—(B);
See 145 Cong. Rec. H12493-94
(November 17, 1999); 47 U.S.C.A
section 337, note at section
213(a)(4)(A)-(B).

8. Authority. This action is taken
pursuant to Sections 1, 4(i), 7, 10, 201,
202, 208, 214, 301, 303, 307, 308, 309(j),
309(k), 310, 311, 315, 316, 317, 319,
324, 331, 332, 336, 337 and 614 of the

Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 157,
160, 201, 202, 208, 214, 301, 303, 307,
308, 309(j), 309(k), 310, 311, 315, 316,
317, 319, 324, 331, 332, 336, 337, and
534, and the Consolidated
Appropriations Act, 2000, Public Law
106-113, 113 Stat. 1501, Section 213.

Ordering Clauses

9. Part 27 of the Commission’s Rules
is revised as set forth in the Rule
Changes section of this summary, and,
in accordance with Section 213 of the
Consolidated Appropriations Act, 2000,
Public Law 106-113, 113 Stat. 1501
(1999), these rules shall be effective July
30, 2002.

10. The Petitions for Reconsideration
filed by the National Public Safety
Telecommunications Council and the
Public Safety Wireless Network are
denied as indicated in this summary.

11. The Commission’s Consumer
Information Bureau, Reference
Information Center, shall send a copy of
this MO&O, to the Chief Counsel for
Advocacy of the Small Business
Administration.

List of Subjects in 47 CFR Part 27
Radio.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

For the reasons discussed in the
preamble, 47 CFR part 27 is amended to
read as follows:

PART 27—MISCELLANEOUS
WIRELESS COMMUNICATIONS
SERVICES

1. The authority citation for part 27
continues to read as follows:

Authority: 47 U.S.C. 154, 301, 302, 303,
307, 309, 332, 336, and 337 unless otherwise
noted.

2. Section 27.303 is added to read as
follows:

§27.303 Upper 700 MHz commercial and
public safety coordination zone.

(a) General. CMRS operators are
required, prior to commencing
operations on fixed or base station
transmitters on the 777—-792 MHz band
that are located within 500 meters of
existing or planned public safety base
station receivers, to submit a description
of their proposed facility to a
Commission-approved public safety
coordinator.

(1) The description must include, at a
minimum,;

(i) The frequency or frequencies on
which the facility will operate;



49246

Federal Register/Vol. 67, No. 146 / Tuesday, July 30, 2002/Rules and Regulations

(ii) Antenna location and height;

(iii) Type of emission;

(iv) Effective radiated power;

(v) A description of the area served
and the operator’s name.

(2) It is the CMRS operator’s
responsibility to determine whether
referral is required for stations
constructed in its area of license. Public
safety base stations are considered
“planned” when public safety operators
have notified, or initiated coordination
with, a Commission-approved public
safety coordinator.

(b) CMRS operators must wait at least
10 business days after submission of the
required description before commencing
operations on the referenced facility, or
implementing modifications to an
existing facility.

(c) The potential for harmful
interference between the CMRS and
public safety facilities will be evaluated
by the public safety coordinator.

(1) With regard to existing public
safety facilities, the coordinator’s
determination to disapprove a proposed
CMRS facility (or modification) to be
located within 500 meters of the public
safety facilities will be presumed
correct, but the CMRS operator may
seek Commission review of such
determinations. Pending Commission
review, the CMRS operator will not
activate the facility or implement
proposed modifications.

(2) With regard to proposed public
safety facilities, the coordinator’s
determination to disapprove a proposed
CMRS facility (or modification) to be
located within 500 meters of the public
safety facilities will be presumed
correct, but the CMRS operator may
seek Commission review and, pending
completion of review, operate the
facility during construction of the
public safety facilities. If coordination
or Commission review has not been
completed when the public safety
facilities are ready to operate, the CMRS
operator must cease operations pending
completion of coordination or
Commission review. Such interim
operation of the CMRS facility within
the coordination zone (or
implementation of modifications) will
not be relied on by the Commission in
its subsequent review and
determination of measures necessary to
control interference, including
relocation or modification of the CMRS
facility.

(d) If, in the event of harmful
interference between facilities located
within 500 meters proximity, the parties
are unable, with the involvement of the
coordinator, to resolve the problem by
mutually satisfactory arrangements, the
Commission may impose restrictions on

the operations of any of the parties
involved.

[FR Doc. 02-19179 Filed 7-29-02; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 74
[MM Docket No. 95-31; FCC 02-192]

Reexamination of Comparative
Standards for Noncommercial
Educational Applicants

AGENCY: Federal Communications
Commission.

ACTION: Final rule; denial of petitions for
further reconsideration.

SUMMARY: In this document the
Commission denies petitions for further
reconsideration of the rules and
procedures used to compare reserved
channel noncommercial educational
(“NCE”) broadcast applicants. The
Commission rejects suggestions that it
adopt relatively small alterations to, or
exemptions from, the current standards,
finding that such changes are
unwarranted. The effect of this
document is to affirm the standards for
comparing mutually exclusive NCE
applicants on reserved channels.
FOR FURTHER INFORMATION CONTACT:
Irene Bleiweiss, Media Bureau, (202)
418-2700, Internet address:
ibleiwei@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
synopsis of a Memorandum Opinion
and Second Order on Reconsideration
adopted on June 27, 2002 and released
on July 5, 2002. The Memorandum
Opinion and Second Order is also
available during normal business hours
in the FCC Reference Center (Room CY—
A257), 445 12th Street, SW.,
Washington, DC, and also may be
purchased from the Commission’s copy
contractor, Qualex International, 445
12th Street, SW., Washington, DC
20554, Room CY-B402. It also appears
on the internet at www.fcc.gov/mb in
the headlines section.
Synopsis

In February 2000 and April 2001 the
Commission adopted new procedures
for comparing mutually exclusive
applications to construct
noncommercial educational broadcast
stations on channels reserved for such
use. For FM and FM translator
applications the procedures begin with
a preliminary analysis of fair
distribution of service (FM) or fill-in
service (FM translator). If the

preliminary analysis is not
determinative, the applicants are
compared using a point system, which
selects the applicant receiving the
highest score. The point system also is
used to compare applicants for
noncommercial educational television
stations. The reserved channel selection
rules are published at 47 CFR 73.7000
through 47 CFR 73.7005. The
Memorandum Opinion and Second
Order denies petitions for further
reconsideration, leaving unchanged the
reserved channel selection rules, related
rules and procedures announced earlier
in this proceeding. Specifically, the
Commission declined to adopt a
suggestion to count, in the reserved
channel fair distribution of service
analysis, certain longstanding NCE
stations operating on nonreserved
channels. Also unchanged is use of a
June 4, 2001 “look back” date for all
pending applicants in closed groups to
establish their non-technical
qualifications for the point system. The
Commission rejected a suggestion that,
without a change in the look back date,
older organizations might qualify for
points as “established local applicants”
even if the organization existed only on
paper. It has never been the
Commission’s intent to award such
points to organizations engaged in
virtually no activities in the community
of interest. The Commission also
affirmed its requirement that the
organization itself, not only its
governing board, must be local for two
years to be considered “established.”
Finally, the Commission declined to
modify its rules concerning the
applicability of attribution standards in
NCE contexts.

Procedural Matters

This Memorandum Opinion and
Second Order on Reconsideration
promulgates no additional final rules,
and we received no petitions for
reconsideration of the Final Regulatory
Flexibility Certification. Therefore, no
additional Regulatory Flexibility
Analysis is required by the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq. The
previous final certification made in this
proceeding remains unchanged. The
actions taken in this Memorandum
Opinion and Second Order on
Reconsideration have been analyzed
with respect to the Paperwork
Reduction Act of 1995, and found to
impose no new or modified reporting
and recordkeeping requirements or
burdens on the public.
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Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 02—19181 Filed 7—29-02; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[CS Docket No. 01-290; FCC 02-176]

Implementation of the Cable Television
Consumer Protection and Competition
Act of 1992 and the Development of
Competition and Diversity in Video
Programming Distribution: Section
628(c)(5) of the Communications Act—
Sunset of Exclusive Contract
Prohibition

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, through this
document, retains for five years, until
October 5, 2007, the prohibition on
exclusive contracts contained in section
628(c)(2)(D) of the Communications Act
of 1934, as amended. Section
628(c)(2)(D) generally prohibits, in areas
served by a cable operator, exclusive
contracts for satellite cable
programming or satellite broadcast
programming between vertically
integrated programming vendors and
cable operators. Under section 628(c)(5),
the prohibition on exclusive
programming contracts contained in
section 628(c)(2)(D) would cease to be
effective on October 5, 2002, ten years
after its enactment through the 1992
Cable Act, unless the Commission found
that such prohibition continues to be
necessary to preserve and protect
competition and diversity in the
distribution of video programming. To
comply with section 628, the
Commission conducted a proceeding in
order to determine whether the
exclusive contract prohibition should
sunset. As a result of conducting its
proceeding, the Commission found in
this document that while the landscape
of the market for the distribution of
multichannel video programming
changed for the better since 1992, the
prohibition continues to be necessary to
preserve and protect competition and
diversity in the distribution of video
programming.

DATES: Effective August 14, 2002.

FOR FURTHER INFORMATION CONTACT:
Karen A. Kosar, Media Bureau at 202—
418-1053 or via the Internet at
kkosar@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order in Docket No. 01-290, FCC
02—176. The complete text of this Report
and Order is available for inspection
and copying during normal business
hours in the FCC Reference Information
Center, Portals II, Courtyard Level, 445
12th Street, SW., Washington, DC,
20554. This document may also be
purchased from the Commission’s copy
contractor, Qualex International, Portals
II, 445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863—2893, facsimile 202—-863—2898, or
via e-mail qualexint@aol.com. It is also
available on the Commission’s website
at http://www.fcc.gov.

Synopsis of the Report and Order

1. The Report and Order is issued in
accordance with section 628(c)(5) of the
Communications Act of 1934, as
amended. Section 628(c)(2)(D), enacted
through the 1992 Cable Act, generally
prohibits, in areas served by a cable
operator, exclusive contracts for satellite
cable programming or satellite broadcast
programming between vertically
integrated programming vendors and
cable operators. Section 628(c)(5) directs
that the prohibition on exclusive
contracts contained in section
628(c)(2)(D) shall cease to be effective
on October 5, 2002, ten years after its
enactment, unless the Commission finds
that such prohibition “continues to be
necessary to preserve and protect
competition and diversity in the
distribution of video programming.”
The Commission issued a Notice of
Proposed Rulemaking, 66 FR 54972,
October 31, 2001, seeking comment on
the possible sunset of Section
628(c)(2)(D). The Report and Order finds
that the exclusivity prohibition should
be retained for five years, until October
5, 2007.

2. In examining whether the
exclusivity prohibition “continues to be
necessary,” the Commission sought
guidance in the concerns Congress
expressed in 1992, however, the
Commission’s analysis places
substantial weight on whether, in the
absence of the exclusivity prohibition,
vertically integrated programmers
would currently have the incentive and
ability to favor their affiliated cable
operators over nonaffiliated cable
operators and program distributors
using other technologies and, if they
would, whether such behavior would
result in a failure to protect and
preserve competition and diversity in
the distribution of video programming.
The Report and Order recognizes that
enforcement of the exclusivity
prohibition against all vertically

integrated programmers may not always
serve the public interest and notes that
retention of the prohibition does not
foreclose all exclusive arrangements
between vertically integrated
programmers and cable operators. The
Report and Order finds that Congress
explicitly recognized the existence of
such programming by creating a public
interest exception to the prohibition.
The Report and Order acknowledges
that significant changes have taken
place in the multichannel video
programming distribution (“MVPD”)
market over the past ten years, and yet
finds that vertically integrated
programmers generally retain the
incentive and ability to favor their cable
affiliates over nonaffiliated cable
operators and other competitive MVPDs
to such a degree that, in the absence of
the prohibition, competition and
diversity in the distribution of video
programming would not be preserved
and protected.

3. In addressing the ability of
programmers to favor their cable
affiliates over other MVPDs, the Report
and Order finds that access to vertically
integrated programming continues to be
necessary in order for competitive
MVPDs to remain viable in the
marketplace. In that regard, an MVPD’s
ability to provide service that is
competitive with an incumbent cable
operator is significantly harmed if
denied access to “must have” vertically
integrated programming for which there
are no good substitutes. The Report and
Order also finds that vertically
integrated programmers retain the
incentive to favor their affiliated cable
operators over competitive MVPDs such
that competition and diversity in the
distribution of video programming
would not be preserved and protected.
In that regard, the Report and Order
finds that cable operators today
continue to dominate the MVPD
marketplace and that horizontal
consolidation and clustering combined
with affiliation with regional
programming, have contributed to
cable’s overall market dominance. In
addition, the Report and Order
determines that an economic basis for
denial of access to vertically integrated
programming to competitive MVPDs
continues, and that such denial would
harm such competitors’ ability to
compete for subscribers. The Report and
Order further finds that a partial sunset
of the exclusivity prohibition is not
warranted at this time.

4. The Report and Order also finds
that the scope of the exclusivity
prohibition should not be narrowed to
apply to particular types of
programming or specified geographic
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areas. The Report and Order also rejects
expanding the prohibition to
terrestrially delivered programming or
non-vertically integrated programming.
Finally, during the year before the
expiration of the exclusivity prohibition
on October 5, 2007, the Commission
will undertake a review to again
determine whether the prohibition
continues to be necessary. During the
five-year period, the Commission will
continue to evaluate petitions for
exclusivity, under the public interest
factors established by Congress. If,
however, a dramatic shift in the
competitive landscape should occur
before five years, the Commission may
initiate its review earlier on its own
motion or in response to a petition.

Paperwork Reduction Act Analysis

5. Although the Notice of Proposed
Rulemaking (NPRM) indicated that
some of the issues on which we sought
comment might entail a modified
information collection subject to the
Paperwork Reduction Act of 1995
(“PRA”’), Public Law 104—13, the rule
change adopted herein does not affect
the information collection previously
approved by the Office of Management
and Budget (“OMB”’) under Control
Number: 3060-0551.

Final Regulatory Flexibility Analysis

6. As required by the Regulatory
Flexibility Act of 1980, as amended,
(“RFA”), an Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
small entities was incorporated in the
Notice of Proposed Rulemaking in CS
Docket No. 01-290. The Commission
sought written public comment on the
proposals in the NPRM, including
comment on the IRFA. The comments
received are discussed below. This
present Regulatory Flexibility Analysis
(FRFA) conforms to the RFA.

A. Need for, and Objectives of, the
Report and Order

7. The purpose of section 628 of the
Communications Act is to promote the
public interest, convenience, and
necessity by increasing competition and
diversity in the multichannel video
market, to increase the availability of
satellite cable programming and satellite
broadcast programming to persons in
rural and other areas not currently able
to receive such programming, and to
spur the development of
communications technologies, for
example new MVPDs. Specifically, this
proceeding involves section
628(c)(2)(D), which prohibits, in areas
served by a cable operator, exclusive
contracts for satellite cable

programming or satellite broadcast
programming between vertically
integrated programming vendors and
cable operators unless the Commission
determines that such exclusivity is in
the public interest. The exclusivity
prohibition set forth in section
628(c)(2)(D) ceases to be effective after
a 10-year period ending October 5, 2002.
Section 628(c)(5) of the
Communications Act requires that
restriction on exclusive contracts,
within areas served by cable, are to
sunset unless the Commission finds, in
a proceeding conducted during the last
year of such 10-year period, that such
prohibition continues to be necessary to
preserve and protect competition and
diversity in the distribution of video
programming. Pursuant to this statutory
mandate, we have concluded that the
exclusivity prohibition set forth in
section 628(c)(2)(D) continues to be
necessary to preserve and protect
competition and diversity in the
distribution of video programming
because cable MSOs continue to possess
significant market power and continue
to control a significant proportion of
programming, to the detriment of DBS
and other competitive MVPDs, some of
which are smaller entities. Retention of
the exclusivity prohibition in this
proceeding addresses the competitive
imbalance that continues to exist in the
marketplace by maintaining and
securing the ability of competitive
MVPDs to access vertically integrated
programming.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

8. The American Cable Association
(“ACA”) filed comments and states that
access to satellite programming is
essential for smaller cable systems and
a sunset of the prohibition could result
in small cable companies losing access
to over one-third of their satellite
programming services. To remedy the
situation, the ACA urges the
Commission to extend the sunset of the
prohibition on exclusive contracts, as
the loss of access rights to particular
programming would have a significant
impact on the continuing viability of
many small cable businesses. The
Commission considered the potential
economic impact on small entities
because this issue was pertinent to our
determination whether to retain or
sunset the exclusivity prohibition and it
was a central concern raised in some
comments. Cable operators control a
formidable share of the market with 78
percent of MVPD subscribers receiving
their video programming from a cable
operator. DBS has made competitive

strides to the point where its share of
total MVPD subscribers has grown to 18
percent. But other competitive MVPDs,
such as SMATYV providers, OVS
operators, MMDS, and cable
overbuilders, to name a few of the
competitive alternatives to cable, have
not made similar inroads into cable’s
market dominance. In general,
comments filed by competitive MVPDs,
many of which are smaller entities,
assert that the market is dominated by
cable and not fully competitive. In
enacting the exclusivity prohibition in
1992, Congress concluded that because
cable MSOs dominated the video
environment vertically integrated
program suppliers had the incentive and
ability to favor their affiliated cable
operators over other multichannel
programming distributors. Competitive
MVPDs assert that the market
dominance of cable has not significantly
changed in the years since the
enactment of the provision. They
contend that there is a likelihood that
access to particular programming
affiliated with cable operators will be
threatened and compromised if the
prohibition against exclusivity contracts
were allowed to sunset. Individual
proposals as to how to address this
problem generally support the position
that the exclusivity prohibition should
be retained. If the prohibition were not
retained, these entities will not have
access to significant programming that
is vital to their subscribers. Comments
from competitive MVPDs regarding the
importance of the prohibition to their
economic viability and survival and the
Commission’s decision and justification
to continue to retain the exclusivity
prohibition are discussed in the Section
entitled Incentive and Ability in this
Report and Order.

C. Description and Estimate of the
Number of Small Entities To Which the
Rules Will Apply

9. The RFA directs the Commission to
provide a description of and, where
feasible, an estimate of the number of
small entities that will be affected by the
proposed rules. The RFA generally
defines the term “‘small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and “‘small governmental jurisdiction.”
In addition, the term ‘‘small business”
has the same meaning as the term
“small business concern’”” under the
Small Business Act. A “small business
concern’’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (“SBA”).
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10. Small MVPDs. The SBA has
developed a small business size
standard for cable and other program
distribution services, ‘“which includes
all such companies generating $11
million or less in revenue annually.
This category includes, among other,
cable operators, closed circuit television
services, direct broadcast satellite
services, multipoint distribution
services, open video systems (“OVS”).
Satellite master antenna television
(“SMATV”) systems, and subscription
television services. According to the
Census Bureau data from 1992, there
were 1,788 total cable and other pay
television services and 1,423 had less
than $11 million in revenue. We address
below each service individually to
provide a more precise estimate of small
entities.

11. Cable Systems. The Commission
has developed, with SBA’s approval,
our own definition of a small cable
system operator for the purposes of rate
regulation. Under the Commission’s
rules, a “small cable company” is one
serving fewer than 400,000 subscribers
nationwide. We last estimated that there
were 1439 cable operators that qualified
as small cable companies. Since then,
some of those companies may have
grown to serve over 400,000 subscribers,
and others may have been involved in
transactions that caused them to be
combined with other cable operators.
Consequently, we estimate that there are
fewer than 1439 small entity cable
system operators that may be affected by
the decisions and rules adopted in this
Report and Order.

12. The Communications Act, as
amended, also contains a size standard
for a small cable system operator, which
is “‘a cable operator that, directly or
through an affiliate, serves in the
aggregate fewer than 1% of all
subscribers in the United States and is
not affiliated with any entity or entities
whose gross annual revenues in the
aggregate exceed $250,000,000.” The
Commission has determined that there
are 67,700,000 subscribers in the United
States. Therefore, an operator serving
fewer than 677,000 subscribers shall be
deemed a small operator, if its annual
revenues, when combined with the total
annual revenues of all of its affiliates, do
not exceed $250 million in the
aggregate. Based on available data, we
find that the number of cable operators
serving 677,000 subscribers or less totals
approximately 1450. Although it seems
certain that some of these cable system
operators are affiliated with entities
whose gross annual revenues exceed
$250,000,000, we are unable at this time
to estimate with greater precision the
number of cable system operators that

would qualify as small cable operators
under the definition in the
Communications Act.

13. Open Video Systems. Because
OVS operators provide subscription
services OVS falls within the SBA-
recognized definition of “Cable and
Other Pay Television Services. This
definition provides that a small entity is
one with $ 11 million or less in annual
receipts. The Commission has certified
25 OVS operators with some now
providing service. Affiliates of
Residential Communications Network,
Inc. (“RCN”) received approval to
operate OVS systems in New York City,
Boston, Washington, D.C. and other
areas. RCN has sufficient revenues to
assure us that they do not qualify as
small business entities. Little financial
information is available for the other
entities authorized to provide OVS that
are not yet operational. Given that other
entities have been authorized to provide
OVS service but have not yet begun to
generate revenues, we conclude that at
least some of the OVS operators qualify
as small entities.

14. Program Producers and
Distributors. The Commission has not
developed a definition of small entities
applicable to producers or distributors
of cable television programs. Therefore,
we will use the SBA classifications of
Motion Picture and Video Tape
Production (NAICS Code 51211),
Motion Picture and Video Tape
Distribution (NAICS Code 42199), and
Theatrical Producers (Except Motion
Pictures) and Miscellaneous Theatrical
Services (NAICS Codes 56131, 71111,
71141, 561599, 71151, 71112, 71132,
51229, 53249). These SBA definitions
provide that a small entity in the cable
television programming industry is an
entity with $21.5 million or less in
annual receipts for NAICS Codes 56131,
51211, 42199, and 51212, and $5
million or less in annual receipts for
NAICS Codes 56131, 71111, 71141,
561599, 71151, 71112, 71131, 71132,
51229, and 53249. Census Bureau data
indicate the following: (a) There were
7,265 firms in the United States
classified as Motion Picture and Video
Production (NAICS Code 51211), and
that 6,987 of these firms had $16.999
million or less in annual receipts and
7,002 of these firms had $24.999 million
or less in annual receipts; (b) there were
1,139 firms classified as Motion Picture
and Video Tape Distribution (NAICS
Codes 42199 and 51212), and 1007 of
these firms had $16.999 million or less
in annual receipts and 1013 of these
firms had $24.999 million or less in
annual receipts; and (c) there were 5,671
firms in the United States classified as
Theatrical Producers and Services

(NAICS Codes 56131, 71111, 71141,
561599, 71151, 51229, and 53249), and
5627 of these firms had $4.999 million
or less in annual receipts.

15. Each of these NAICS categories is
very broad and includes firms that may
be engaged in various industries,
including cable programming. Specific
figures are not available regarding how
many of these firms exclusively produce
and/or distribute programming for cable
television or how many are
independently owned and operated.
Thus, we estimate that our rules may
affect approximately 6,987 small entities
primarily engaged in the production and
distribution of taped cable television
programs and 5,627 small producers of
live programs that may be affected by
the rules adopted in this proceeding.

16. Direct Broadcast Satellite Service
(“DBS”’). Because DBS provides
subscription services, DBS falls within
the SBA-recognized definition of ““Cable
and Other Pay Television Services.”
This definition provides that a small
entity is one with $11 million or less in
annual receipts. There are four licensees
of DBS services under part 100 of the
Commission’s rules. Three of those
licensees are currently operational. Two
of the licensees that are operational
have annual revenues that may be in
excess of the threshold for a small
business. The Commission, however,
does not collect annual revenue data for
DBS and, therefore, is unable to
ascertain the number of small DBS
licensees that could be impacted by
these proposed rules. DBS service
requires a great investment of capital for
operation, and we acknowledge, despite
the absence of specific data on this
point, that there are entrants in this field
that may not yet have generated $11
million in annual receipts, and therefore
may be categorized as a small business,
if independently owned and operated.

17. Home Satellite Dish Service
(“HSD”). Because HSD provides
subscription services, HSD falls within
the SBA-recognized definition of “Cable
and Other Pay Television Services.”
This definition provides that a small
entity is one with $11 million or less in
annual receipts. The market for HSD
service is difficult to quantify. Indeed,
the service itself bears little resemblance
to other MVPDs. HSD owners have
access to more than 265 channels of
programming placed on C-band
satellites by programmers for receipt
and distribution by MVPDs, of which
115 channels are scrambled and
approximately 150 are unscrambled.
HSD owners can watch unscrambled
channels without paying a subscription
fee. To receive scrambled channels,
however, an HSD owner must purchase
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an integrated receiver-decoder from an
equipment dealer and pay a
subscription fee to an HSD
programming package. Thus, HSD users
include: (1) Viewers who subscribe to a
packaged programming service, which
affords them access to most of the same
programming provided to subscribers of
other MVPDs; (2) viewers who receive
only non-subscription programming;
and (3) viewers who receive satellite
programming services illegally without
subscribing. Because scrambled
packages of programming are most
specifically intended for retail
consumers, these are the services most
relevant to this discussion.

18. According to the most recently
available information, there are
approximately four program packagers
nationwide offering packages of
scrambled programming to retail
consumers. These program packagers
provide subscriptions to approximately
1,476,700 subscribers nationwide. This
is an average of about 370,000
subscribers per program package. This is
smaller than the 400,000 subscribers
used in the commission’s definition of
a small MSO. Furthermore, because this
is an average, it is likely that some
program packagers may be substantially
smaller.

19. Multipoint Distribution Service
(“MDS’’), Multichannel Multipoint
Distribution Service (“MMDS”’) and
Local Multipoint Distribution Service
(“LMDS”’). MMDS systems, often
referred to as “wireless cable,” transmit
video programming to subscribers using
the microwave frequencies of the
Multipoint Distribution Service
(“MDS”’) and Instructional Television
Fixed Service (“ITFS”). LMDS is a fixed
broadband point-to-multipoint
microwave service that provides for
two-way video telecommunications.

20. In connection with the 1996 MDS
auction, the Commission defined small
businesses as entities that had annual
average gross revenues of less than $40
million in the previous three calendar
years. This definition of a small entity
in the context of MDS auctions has been
approved by the SBA. The MDS
auctions resulted in 67 successful
bidders obtaining licensing
opportunities for 493 Basic Trading
Areas (“BTAs”). Of the 67 auction
winners, 61 met the definition of a small
business. MDS also includes licensees
of stations authorized prior to the
auction. As noted, the SBA has
developed a definition of small entities
for pay television services, which
includes all such companies generating
$11 million or less in annual receipts.
This definition includes multipoint
distribution services, and thus applies

to MDS licensees and wireless cable
operators that did not participate in the
MDS auction. Information available to
us indicates that there are
approximately 850 of these licensees
and operators that do not generate
revenue in excess of $11 million
annually. Therefore, for purposes of the
IRFA, we find there are approximately
850 small MDS providers as defined by
the SBA and the Commission’s auction
rules.

21. The SBA definition of small
entities for pay television services,
which includes such companies
generating $11 million in annual
receipts, seems reasonably applicable to
ITFS. There are presently 2,032 ITFS
licensees. All but 100 of these licenses
are held by educational institutions.
Educational institutions are included in
the definition of a small business.
However, we do not collect annual
revenue data for ITFS licensees, and are
not able to ascertain how many of the
100 non-educational licensees would be
categorized as small under the SBA
definition. Thus, we tentatively
conclude that at least 1,932 licensees are
small businesses.

22. Additionally, the auction of the
1,030 LMDS licenses began on February
18, 1998 and closed on March 25, 1998.
The Commission defined ““small entity”
for LMDS licenses as an entity that has
average gross revenues of less than $40
million in the three previous calendar
years. An additional classification for
“very small business” was added and is
defined as an entity that, together with
its affiliates, has average gross revenues
of not more than $15 million for the
preceding calendar years. These
regulations defining “small entity” in
the context of LMDS auctions have been
approved by the SBA. There were 93
winning bidders that qualified as small
entities in the LMDS auctions. A total of
93 small and very small business
bidders won approximately 277 A Block
licenses and 387 B Block licenses. On
March 27, 1999, the Commission re-
auctioned 161 licenses; there were 40
winning bidders. Based on this
information, we conclude that the
number of small LMDS licenses will
include the 93 winning bidders in the
first auction and the 40 winning bidders
in the re-auction, for a total of 133 small
entity LMDS providers as defined by the
SBA and the Commission’s auction
rules.

23. In sum, there are approximately a
total of 2,000 MDS/MMDS/LMDS
stations currently licensed. Of the
approximate total of 2,000 stations, we
estimate that there are 1,595 MDS/
MMDS/LMDS providers that are small

businesses as deemed by the SBA and
the Commission’s auction rules.

24. Satellite Master Antenna
Television (“SMATV”’) Systems. The
SBA definition of small entities for
“Cable and Other Pay Television
Services” specifically includes SMATV
services and, thus, small entities are
defined as all such companies
generating $11 million or less in annual
receipts. Industry sources estimate that
approximately 5,200 SMATYV operators
were providing service as of December
1995. Other estimates indicate that
SMATYV operators serve approximately
1.5 million residential subscribers as of
June 2000. The best available estimates
indicate that the largest SMATV
operators serve between 15,000 and
55,000 subscribers each. Most SMATV
operators serve approximately 3,000—
4,000 customers. Because these
operators are not rate regulated, they are
not required to file financial data with
the Commission. Furthermore, we are
not aware of any privately published
financial information regarding these
operators. Based on the estimated
number of operators and the estimated
number of units served by the largest
ten SMATVs, we believe that a
substantial number of SMATV operators
qualify as small entities.

D. Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

25. In this Report and Order the
Commission concludes that section
628(c)(2)(D) of the Communications Act
continues to be necessary to preserve
and protect competition and diversity in
the video programming marketplace.
The Report and Order does not present
any specific reporting, recordkeeping or
other compliance requirements adopted
herein, other than complying with the
prohibition against engaging in
exclusive contracting between cable
operators and vertically integrated
program suppliers. Thus, the classes of
small entities that potentially will be
affected and required to comply with
the continuing prohibition includes
entities conducting business in these
areas.

E. Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

26. The RFA requires an agency to
describe any significant alternatives that
it has considered in proposing
regulatory approaches, which may
include the following four alternatives:
(1) The establishment of differing
compliance or reporting requirements or
timetables that take into account the
resources available to small entities; (2)
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the clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

27. In the NPRM the Commission
sought comment on whether section
628(c)(2)(D) should cease to be effective,
pursuant to the sunset provision in
section 628(c)(5), or whether section
628(c)(2)(D) should be retained. Thus,
the NPRM invited comments on a
number of issues that may significantly
impact small entities. In this Report and
Order, the Commission discusses the
effect that section 628(c)(2)(D) has had
on the video programming marketplace
and provides justification for retention
of the provision. In enacting the
exclusivity prohibition contained in
section 628(c)(2)(D), the underlying
rationale was that vertically integrated
programming suppliers had the
incentive and ability to favor in an
unfair manner, affiliated cable operators
in programming arrangements. Thus,
the prohibition served to guard against
such a practice and helped to encourage
competition and diversity. While the
provision has succeeded to a certain
extent in achieving its objectives, the
video landscape has not changed
markedly since the inception of the
exclusivity protection provision. Cable
MSOs continue to hold market power,
and while DBS has increased its
subscribership levels in recent years, the
levels do not compare to cable. Other
smaller video competitors, such as
MMDS, OVS, SMATYV and HDS, have
not fared as well and represent a small
percentage of MVPD subscribership.
These competitive MVPDs argue that
they continue to face hurdles in seeking
access to critical programming because
cable MSOs continue to control
essential video programming services
and are concerned about the potential
loss of such programming absent the
section 628(c)(2)(D) prohibition. In its
Initial Regulatory Flexibility Analysis
Comments, while it supports extending
the exclusivity prohibition, ACA
suggests that an additional alternative
that would achieve the objective of the
statute and minimize the impact on
small entities is exemption from
coverage of the rule, or any part thereof,
for small entities.

28. In this Report and Order we
discuss the present state of competition
among MVPDs and the availability of
vertically integrated programming in the
section entitled Incentive and Ability.
We conclude that while there is a wide
variety of programming services

available from non-vertically integrated
providers in recent years, nevertheless
the market dominance of cable remains
a concern because of the threat that
cable MSOs will engage in exclusive
arrangements and deprive competitive
MVPDs and their subscribers of “must
have,” vertically integrated
programming.

29. We considered the possibility of
sunsetting section 628(c)(2)(D).
However, we recognized that the
marketplace had not progressed to the
point where there were assurances that
there is significant enough competition
in the cable industry to forestall the
domination by cable of “must have”
programming. Therefore, we retain
section 628(c)(2)(D) because it prohibits,
in areas served by a cable operator,
exclusive contracts for satellite cable
programming or satellite broadcast
programming between vertically
integrated programming vendors and
cable operators. The decision reached in
this Report and Order to retain the
prohibition against engaging in
exclusive contracts allows for greater
competition and diversity, which
provides for increased participation by
various competitive MVPDs and
programming suppliers, a number of
which are smaller entities. Therefore we
conclude that our decision to retain
section 628(c)(2)(D) benefits smaller
entities as well as larger entities.

Report to Congress

30. The Commission will send a copy
of the Report and Order, including this
RFA, in a report to be sent to Congress
pursuant to the Small Business
Regulatory Enforcement Fairness Act of
1996. In addition, the Commission will
send a copy of the Report and Order,
including FRFA, to the Chief Counsel
for Advocacy of the Small Business
Administration. A copy of the Report
and Order and FRFA (or summaries
thereof) will also be published in the
Federal Register.

Ordering Clauses

31. Accordingly, it is ordered that,
pursuant to authority found in sections
4(i), 303(r) and 628 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303(r) and
548, the Commission’s rules are hereby
amended as set forth in the rule
changes.

32. It is further ordered that the rule
adopted herein will become effective
August 14, 2002.

33. It is further ordered that the
Commission’s Consumer and
Government Affairs Bureau shall send a
copy of this Report and Order, including
the Final Regulatory Flexibility

Analysis, to the Chief Counsel of the
Small Business Administration.

List of Subjects in 47 CFR Part 76

Administrative practice and
procedure and Cable television.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 76 as
follows:

PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE

1. The authority citation for Part 76
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302, 303, 303a, 307, 308, 309, 312, 315,
317, 325, 503, 521, 522, 531, 532, 533, 534,
535, 536, 537, 543, 544, 544a, 545, 548, 549,
552, 554, 556, 558, 560, 561, 571, 572, 573.

2. Section 76.1002 is amended by
revising paragraph (c)(6) to read as
follows:

§76.1002 Specific unfair practices
prohibited.
* * * * *

(C) * x %

(6) Sunset provision. The prohibition
of exclusive contracts set forth in
paragraph (c)(2) of this section shall
cease to be effective on October 5, 2007,
unless the Commission finds, during a
proceeding to be conducted during the
year preceding such date, that said
prohibition continues to be necessary to
preserve and protect competition and
diversity in the distribution of video
programming.

* * * * *
[FR Doc. 02—19182 Filed 7—-29-02; 8:45 am)|]
BILLING CODE 6712-02—P

DEPARTMENT OF DEFENSE

48 CFR Parts 204, 215, 219, 225, and
252 and Appendix G to Chapter 2

Defense Federal Acquisition
Regulation Supplement; Technical
Amendments

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD is making technical
amendments to the Defense Federal
Acquisition Regulation Supplement to
update activity names and addresses,
reference numbers, clause titles, and
clause dates.

EFFECTIVE DATE: July 30, 2002.
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FOR FURTHER INFORMATION CONTACT: Ms.
Michele Peterson, Defense Acquisition
Regulations Council, OUSD (AT&L) DP
(DAR), IMD 3C132, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telephone (703) 602—0311; facsimile
(703) 602-0350.

List of Subjects in 48 CFR Parts 204,
215, 219, 225, and 252

Government procurement.

Michele P. Peterson,
Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR parts 204, 215, 219,
225, and 252 and Appendix G to
Chapter 2 are amended as follows:

1. The authority citation for 48 CFR
Parts 204, 215, 219, 225, and 252 and
Appendix G to subchapter I continues to
read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 204—ADMINISTRATIVE
MATTERS

2. Section 204.7202-1 is amended in
paragraph (a) by revising the last
sentence to read as follows:

204.7202-1 CAGE codes.

(@) * * * DoD 4000.25-5-M, Military
Standard Contract Administration
Procedures (MILSCAP), and Volume 7
of DoD 4100.39-M, Federal Logistics
Information System (FLIS) Procedures
Manual, prescribe use of CAGE codes.

* * * * *

PART 215—CONTRACTING BY
NEGOTIATION

215.407-4 [Amended]

3. Section 215.407—4 is amended as
follows:

a. In paragraph (b)(2), in the first and
last sentences, by removing “5000.2R”
and adding in its place “5000.2"’; and

b. In paragraph (c)(2)(A) introductory
text, in the second parenthetical, by
removing ‘“31.001” and adding in its
place “2.101”.

215.407-5-70 [Amended]

4. Section 215.407-5-70 is amended
in paragraph (a)(2) by removing
“31.001” and adding in its place
“2.101".

PART 219—SMALL BUSINESS
PROGRAMS

219.708 [Amended]

5. Section 219.708 is amended in
paragraphs (b)(1)(A) and (B) by
removing “FAR 52.219-9, Small, Small
Disadvantaged and Women-Owned
Small Business Subcontracting Plan”

and adding in its place “FAR 52.219-9,
Small Business Subcontracting Plan”.

PART 225—FOREIGN ACQUISITION

225.103 [Amended]

6. Section 225.103 is amended in
paragraph (b)(iii)(C) by removing ““Chief
of the Technical Operations Division”
and adding in its place ‘“Director,
Pharmaceuticals Group”.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.212-7001 [Amended]

7. Section 252.212-7001 is amended
as follows:

a. By revising the clause date to read
“(JUL 2002)”’; and

b. In paragraph (c), in entry “252.247—
7023” by removing “(MAR 2000)” and
adding in its place “(MAY 2002)”.

8. Appendix G to Chapter 2 is
amended in Part 3 by removing entry
“N68558” and adding, in alpha-
numerical order, entries “N62558"" and
“N65886” to read as follows:

Appendix G—Activity Address
Numbers

* * * * *

Part 3—Navy Activity Address Numbers

* * * * *

N62558, 3H Officer-in-Charge, Naval
Regional Contracting Center, Detachment
London, PSC 821, Box 45, FPO AE 09421—
1300

* * * * *

N65886, (MAJ00019), GV Commanding
Officer, Naval Air Depot, Naval Air Station,
Contracts Management Office, Building
101, Wasp Street, Jacksonville, FL 32212—
0016

* * * * *

9. Appendix G to Chapter 2 is
amended in Part 5 by revising entry
“F29650” to read as follows:

Part 5—Air Force Activity Address Numbers

* * * * *

F29650, R3 377 CONS, 2000 Wyoming
Boulevard SE, Kirtland AFB, NM 87117—
5606

* * * * *

10. Appendix G to Chapter 2 is
amended by revising Parts 7 through 13
to read as follows:

Part 7—Defense Information Systems
Agency Activity Address Numbers

DCA100, VCDITCO-NCR, ATTN: DTN, 701
South Courthouse Road, Arlington, VA
22204-2199 (ZD10)

DCA200, VP Defense Information
Technology Contracting Organization,
Contracting Directorate, ATTN: AQSS,
2300 East Drive, Scott AFB, IL. 62225-5406
(zD11)

DCA300, 1F DITCO-Pacific, ATTN: AQP,
1080 Vincennes Avenue, Suite 100, Pearl
Harbor, HI 96860-4535 (ZD13)

DCA400, WK DITCO-Europe, ATTN: AQE,
Unit 4235, Box 375, APO AE 09136-5375
(ZzD14)

DCA500, KH DITCO-Alaska, ATTN: AQA,
10441 Kuter Avenue, Suite 209 Elmendorf
AFB, AK 99506-2615 (ZD15)

Part 8—National Imagery and Mapping
Agency Activity Address Numbers

NMA100, BQ National Imagery and
Mapping Agency, Contracting Support for
Information Services, ATTN: ACI/D-88,
4600 Sangamore Road, Bethesda, MD
20816-5003 (ZM10)

NMAZ201, Y2 National Imagery and
Mapping Agency, Contracting Support for
Acquisition Directorate, ATTN: ACA/N—
43, 4600 Sangamore Road, Bethesda, MD
20816-5003 (ZM21)

MA301, V2 National Imagery and Mapping
Agency, Contracting Support for
Directorate of Operations, ATTN: ACME/
D-5, 4600 Sangamore Road, Bethesda, MD
20816-5003 (ZM31)

NMA302, YQ National Imagery and
Mapping Agency, Contracting Support for
Directorate of Operations, ATTN: ACMW/
113, 3200 South Second Street, St. Louis,
MO 63118-3399 (ZM32)

NMA401, 8Y National Imagery and
Mapping Agency, Washington Contracting
Center, ATTN: ACW/D-6, 4600 Sangamore
Road, Bethesda, MD 20816-5003 (ZM41)

NMA402, YZ National Imagery and
Mapping Agency, St. Louis Contracting
Center, ATTN: ACS/L-13, 3200 South
Second Street, St. Louis, MO 63118—-3399
(ZM42)

Part 9—Defense Threat Reduction Agency
Activity Address Numbers

DTRAO1, 8Z Defense Threat Reduction
Agency (AL), DTRA Annex, 8725 John J.
Kingman Road, MSC 6201, Fort Belvoir,
VA 22060-6201 (ZT01)

DTRAO02, ON Defense Threat Reduction
Agency, Albuquerque Support Office
(ALTK), 1680 Texas Street SE, Kirtland
AFB, NM 87117-5669 (ZT02)

Part 10—Miscellaneous Defense Activities
Activity Address Numbers

MDA112,E0 T-ASA, Sacramento
Contracting Office, 3230 Peacekeeper Way,
Building 209, McClellan, CA 95652—2600
(ZP12)

MDA113, VE T-ASA, March Contracting
Office, 1363 Z Street, Building 2730, March
ARB, CA 92518-2017 (ZP13)

MDAZ220, BC Defense Finance and
Accounting Service, Acquisition Services
Directorate—Arlington, 1931 Jefferson
Davis Highway, Room 905, Arlington, VA
22240-5291 (ZF22)

MDAZ230, SU Defense Finance and
Accounting Service, Acquisition Services
Directorate—Cleveland, 1240 East 9th
Street, Cleveland, OH 44199-2055 (ZF23)

MDAZ240, 9R Defense Finance and
Accounting Service, Acquisition Services
Directorate—Columbus, 3990 East Broad
Street, Building 21, Columbus, OH 43215—
1152 (ZF24)
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MDAZ250, SV Defense Finance and
Accounting Service, Acquisition Services
Directorate—Denver, 6760 East Irvington
Place, Denver, CO 80279-8000 (ZF25)

MDAZ260, ST Defense Finance and
Accounting Service, Acquisition Services
Directorate—Indianapolis, 8899 East 56th
Street, Building 1, Room 216, Indianapolis,
IN 46249-0240 (ZF26)

MDAZ280, SY Defense Finance and
Accounting Service, Acquisition Services
Directorate—Kansas City, 1500 East 95th
Street, Kansas City, MO 64197—-0001
(ZF28)

MDA410, DR DoD Education Activity,
ATTN: Procurement Division, 4040 North
Fairfax Drive, 4th Floor, Arlington, VA
22203-1635 (ZK10)

MDA412,9Y DoD Education Activity,
European Procurement Office, CMR 443,
Box 6000, APO AE 09096-9649 (ZK12)

MDA414, Y4 DoD Education Activity,
Education Supplies Procurement Office,
101 Buford Road, Richmond, VA 23235—
5292 (ZK14)

MDA416, YT DoD Education Activity,
Pacific Procurement Division, Unit 35007,
APO AP 96376 (ZK16)

MDA904 Maryland Procurement Office,
ATTN: N363, 9800 Savage Road, Fort
George G. Meade, MD 20755-6000 (ZD04)

MDA905, B4 Uniformed Services
University of the Health Sciences, ATTN:
Directorate of Contracting, 4301 Jones
Bridge Road, Bethesda, MD 20814—4799
(ZD05)

MDA906, U5 TRICARE Management
Activity, Contract Management Directorate,
16401 East Centretech Parkway, Aurora,
CO 80011-9043 (ZD06)

MDA907 Purchasing and Contracting
Office, Menwith Hill Station, APO AE
09210 (ZD07)

MDA908, 2X Virginia Contracting Activity,
ATTN: DAP, PO Box 46563, Washington,
DC 20050-6563 (ZD50)

MDA928 Armed Forces Radiobiology
Research Institute, ATTN: Directorate of
Contracting, USUHS, 4301 Jones Bridge
Road, Bethesda, MD 20814—4799 (ZD28)

MDA946 Washington Headquarters
Services, Real Estate and Facilities
Directorate, ATTN: REFCO, The
Pentagon—Butler Building, 1155 Defense
Pentagon, Washington, DC 20301-1155
(ZD46)

MDA947, DP Pentagon Renovation Office,
100 Boundary Channel Drive, Arlington,
VA 22202-3712 (ZD47)

MDA972, WS DARPA, Contracts
Management Office, 3701 North Fairfax
Drive, Arlington, VA 22203-1714 (ZD72)

Part 11—Defense Microelectronics Activity
Address Number

DMEA90, 2P Defense Microelectronics
Activity, ATTN: Contracting Office, 4234—
54th Street, McClellan, CA 95652—2100
(ZD90)

Part 12—Missile Defense Agency Activity
Address Numbers

HQO0006, SS Missile Defense Agency,
Contracts Directorate, ATTN: CT, 7100
Defense Pentagon, Washington, DC 20301—
7100 (ZD60)

H95001, VV Joint National Integration
Center, Contract Management, 730 Irwin
Avenue, Schriever Air Force Base, CO
80912-7300 (ZD61)

Part 13—Defense Commissary Agency
Activity Address Numbers

DECAO01, ZG Defense Commissary Agency,
Resale Contracting Division, ATTN: DeCA/
PSMC, 1300 E Avenue, Fort Lee, VA
23801-1800 (ZD81)

DECAO02, ZT Defense Commissary Agency,
Resale Contracting Division, ATTN: DeCA/
PSMC, 1300 E Avenue, Fort Lee, VA
23801-1800 (ZD82)

DECAO03, 0H Defense Commissary Agency,
Eastern Region, CIBA Contracting Division,
5151 Bonney Road, Suite 201, Virginia
Beach, VA 23462—-4314 (ZD83)

DECAO04, BE Defense Commissary Agency,
Contracting Business Unit, Equip/Supply &
Revenue, ATTN: DeCA/CICE, 1300 E
Avenue, Fort Lee, VA 23801-1800 (ZD84)

DECAO06, 0] Defense Commissary Agency,
Midwest Region, ATTN: DeCA/MW/RDCC,
300 AFCOMS Way, Building 3030, San
Antonio, TX 78226-1330 (ZD86)

DECAO07, 0Z Defense Commissary Agency,
Western/Pacific Region, ATTN: DeCA/WP/
RDCC, 3401 Acacia Street, Suite 115,
McClellan, CA 95652-1002 (ZD87)

DECAO08, 0K Defense Commissary Agency,
Contracting Business Unit, Services
Division, ATTN: DeCA/CICS, 1300 E
Avenue, Fort Lee, VA 23801-1800 (ZD88)

DECAO09, 0U Defense Commissary Agency,
European Region, ATTN: DeCA/EU/AM,
Unit 3060, APO AE 09094—-3060 (ZD89)

Part 14—[Amended]

11. Appendix G to Chapter 2 is
amended in Part 14 by removing entries
USZA24, USZA25, USZA90, USZA91,
USZA93, and USZA98.

[FR Doc. 02—-19084 Filed 7-29-02; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

48 CFR Parts 209, 243, and 252
[DFARS Case 99-D303]

Defense Federal Acquisition
Regulation Supplement; Institutions of
Higher Education

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD has adopted as final,
with minor changes, an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 549 of
the National Defense Authorization Act
for Fiscal Year 2000. Section 549
amends statutory provisions pertaining
to the denial of Federal contracts and
grants to institutions of higher
education that prevent Senior Reserve
Officer Training Corps (ROTC) access or
military recruiting on campus.

EFFECTIVE DATE: July 30, 2002.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan Schneider, Defense Acquisition
Regulations Council, OUSD (AT&L) DP
(DAR), IMD 3C132, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telephone (703) 602—0326; facsimile
(703) 602-0350. Please cite DFARS Case
99—D303.

SUPPLEMENTARY INFORMATION:

A. Background

This rule implements Section 549 of
the National Defense Authorization Act
for Fiscal Year 2000 (Public Law 106—
65). Section 549 amends 10 U.S.C. 983
to prohibit DoD from providing funds by
contract or grant to an institution of
higher education (including any
subelement of that institution) if the
Secretary of Defense determines that the
institution (or any subelement of the
institution) has a policy or practice that
prohibits, or in effect prevents, Senior
ROTC units or military recruiting on
campus.

DoD published an interim rule at 65
FR 2056 on January 13, 2000. Sixty-one
sources submitted comments on the
interim rule. After evaluating all
comments, DoD converted the interim
rule to a final rule with minor editorial
changes. A summary of the comments
and the DoD response is provided
below:

Comment: The greatest concern
expressed by respondents pertained to
the extension of the prohibition to
subelements of educational institutions.
The respondents stated that Section 549
of Public Law 106—65 was intended to
recodify prior legislation, which did not
require extension of the prohibition to
subelements; prior legislative history
did not support extension to
subelements; and the fact that the
subelement language was contained in
the Senate report but not in the House
report, and that the Senate had receded
to the House version of the bill, meant
that DoD could not rely upon the Senate
report as a basis for extending the rule
to subelements of an institution.

DoD Response: Senate and House
Committee reports generally are taken
into consideration to determine
legislative intent only when the
statutory language is unclear. The final
language of Section 549 of Public Law
106—65 clearly states that the policy
applies to any subelement of an
institution. A comparison of the
previous and current legislation shows
that the subelement language was a new
addition to the statute resulting from the
enactment of Section 549.

Comment: Several respondents
believed that DoD did not have
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sufficient cause to issue an interim rule
without prior opportunity for public
comment. DoD Response: Section 549 of
Public Law 10665 became effective
upon enactment, on October 5, 1999.
DoD issued a rule before receipt of
public comments to promptly comply
with the new statutory requirement.

Comment: One respondent stated that
the rule calls for suspension and
debarment without due process and
asked what procedure exists for an
educational institution to challenge a
determination. DoD Response: This
DFARS rule merely prescribes the
action to be taken after an institution is
determined to be ineligible for DoD
contract awards. The procedures used to
make that determination are addressed
separately in the regulations at 32 CFR
part 216.

Comment: One respondent stated that
the requirements for stopping payments
and terminating existing contracts go far
beyond traditional suspension and
debarment. DoD Response: These
requirements are not new. They were
added to the DFARS in 1995 to comply
with Section 558 of Public Law 103—
337, which prohibited DoD from
providing funds to educational
institutions that prevented military
recruiting on campus. The current
legislation contains a similar
prohibition.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule applies only to
institutions of higher education that do
not permit Senior ROTC units or
military recruiting on campus.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 209,
243, and 252

Government procurement.

Michele P. Peterson,

Executive Editor, Defense Acquisition
Regulations Council.

Interim Rule Adopted as Final With
Changes

Accordingly, the interim rule
amending 48 CFR Parts 209, 243, and
252, which was published at 65 FR 2056
on January 13, 2000, is adopted as a
final rule with the following changes:

1. The authority citation for 48 CFR
parts 209, 243, and 252 continues to
read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 209—CONTRACTOR
QUALIFICATIONS

209.470-3 [Amended]

2. Section 209.470-3 is amended in
paragraphs (b)(1), (2), and (3) by
removing ‘“Must” and adding in its
place “Shall”.

[FR Doc. 02-19081 Filed 7—29-02; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

48 CFR Parts 215 and 253
[DFARS Case 2002-D012]
Defense Federal Acquisition

Regulation Supplement; Weighted
Guidelines Form

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to revise the information on
DD Form 1547, Record of Weighted
Guidelines Application. The revisions
correspond to changes to DoD profit
policy published in the Federal Register
on April 26, 2002.

EFFECTIVE DATE: July 30, 2002.

FOR FURTHER INFORMATION CONTACT: Ms.
Sandra Haberlin, OUSD (AT&L) DP
(DAR), IMD 3C132, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telephone (703) 602—-0289; facsimile
(703) 602—0350. Please cite DFARS Case
2002-D012.

SUPPLEMENTARY INFORMATION:

A. Background

DoD published a final rule in the
Federal Register on April 26, 2002 (67
FR 20688), under DFARS Case 2000—

D018. That rule amended policy for
computation of profit objectives by
reducing the value assigned to facilities
capital employed for equipment,
eliminating the values assigned to
facilities capital employed for buildings,
increasing the values for performance
risk, and adding a special factor for cost
efficiency.

This final rule amends DD Form 1547,
Record of Weighted Guidelines
Application, and corresponding
completion instructions, to reflect the
changes to profit policy published on
April 26, 2002.

DD Form 1547, and other forms
prescribed by the DFARS, are not
included in the Code of Federal
Regulations. The forms are available
electronically via the Internet at http://
web1.whs.osd.mil/icdhome/
ddeforms.htm.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

This rule will not have a significant
cost or administrative impact on
contractors or offerors, or a significant
effect beyond the internal operating
procedures of DoD. Therefore,
publication for public comment is not
required. However, DoD will consider
comments from small entities
concerning the affected DFARS subparts
in accordance with 5 U.S.C. 610. Such
comments should cite DFARS Case
2002-Do012.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 215 and
253

Government procurement.

Michele P. Peterson,
Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Parts 215 and 253
are amended as follows:

1. The authority citation for 48 CFR
Parts 215 and 253 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 215—CONTRACTING BY
NEGOTIATION

2. Section 215.404-71-2 is amended
in paragraph (b) introductory text by
revising the table to read as follows:
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215.404-71-2 Performance risk. (b) * = =
* * * * *
; Assigned Assigned : o
Item Contractor risk factors weighting value Base (item 20) | Profit objective
21 TECHNICAI ..ot 1) 2 N/A N/A
22 Management/Cost CONIOl ........cccceeuiiiiiiiiieiieesee e 1) 2) N/A N/A
23 Performance Risk (COMPOSIte) ........ccccovvviiieriiiiiiciieccie e N/A 3) 4) 5)
* * * * * b. In paragraph (c)(2) by removing 4. Section 215.404-71-4 is amended
215.404-71-3 [Amended] (Block 26)” and adding in its place in paragraph (b) introductory text by

3. Section 215.404—71-3 is amended
as follows:
a. In paragraph (b) introductory text,

“(Block 25)”; and

c. In paragraph (c)(5), in the second
sentence, by removing ‘“Block 26" and

revising the table to read as follows:

215.404-71-4 Facilities capital employed.

* * * * *
in the table, by redesignating Items 25 adding in its place “Block 25”. e
and 26 as Items 24 and 25, respectively; (b)

Item Contractor facilities capital employed Asvsailguréed Am&g;;gm- Profit objective
26 i, LANG ©rveoeeeeeeeeree oo seseeeseeeeseseees e ee s e e e s ee s e e s e ee e s e e s eee s ee s e e e s eee e e e N/A ) N/A
27 s Buildings ..... N/A 2 N/A
28 e Equipment (2) 2) 3)
oo Description Code  FOR FURTHER INFORMATION CONTACT: Ms.

Angelena Moy, Defense Acquisition
215.404-71-5 [Amended] Modified weighted guidelines ap- Regulations Council, OUSD (AT&L) DP

5. Section 215.404-71-5 is amended proach (215.404-72) ................. 5 (DAR), IMD 3C132, 3062 Defense
in paragraph (a), in the last sentence, by = Technology incentive (215.404— Pentagon, Washington, DC 20301-3062.
adding, before the period, “(Block 29)”. T1=2(C)(2)) oo 6 Telephone (703) 602—1302; facsimile

215.404-72 [Amended]

6. Section 215.404-72 is amended as
follows:

a. In the heading of paragraph (b)(1),
in the parenthetical, by removing
“Blocks 21-24” and adding in its place
“Blocks 21-23"; and

b. In the heading of paragraph (b)(2),
in the parenthetical, by removing “Block
25” and adding in its place “Block 24”.

215.407-4 [Amended]

7. Section 215.407—4 is amended in
paragraph (c)(1) by revising the second
parenthetical to read ““(http://
www.dcma.hq.dla.mil/)”.

PART 253—FORMS

8. Section 253.215-70 is amended by
revising paragraphs (c)(12) and (c)(15) to
read as follows:

253.215-70 DD Form 1547, Record of
Weighted Guidelines Application.

(C) * *x %
(12) Block 12—use code. Enter the

appropriate code for use of the weighted
guidelines method—

Description Code
Standard weighted guidelines
method (215.404-71-2(c)(1)) ... 2
Alternate  structured approach
(215.404-73) ..o 4

* * * * *

(15) Block 30—total profit objective.
Enter the total of Blocks 23, 24, 25, 27,
28, and 29. This section is not required
to be completed when using an alternate
structured approach (215.404-73).

* * * * *

[FR Doc. 02—19083 Filed 7—29-02; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

48 CFR Parts 219 and 252
[DFARS Case 2001-D016]

Defense Federal Acquisition
Regulation Supplement; Partnership
Agreement Between DoD and the
Small Business Administration

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD has adopted as final,
with minor changes, an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement a partnership
agreement between DoD and the Small
Business Administration (SBA). The
partnership agreement streamlines
procedures for contract awards under
SBA’s 8(a) Program.

EFFECTIVE DATE!: ]uly 30, 2002.

(703) 602-0350. Please cite DFARS Case
2001-D016.

SUPPLEMENTARY INFORMATION:

A. Background

DoD published an interim rule at 67
FR 11435 on March 14, 2002, to
implement a partnership agreement
between DoD and SBA. The partnership
agreement permits DoD to award 8(a)
contracts directly to 8(a) concerns, on
behalf of SBA. DoD received one
comment on the interim rule, and that
comment was in support of the rule.
Therefore, DoD is adopting the interim
rule as a final rule with only minor
editorial changes.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule affects only the
administrative procedures used for
award of contracts under the 8(a)
Program.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
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impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 219 and
252

Government procurement.

Michele P. Peterson,

Executive Editor, Defense Acquisition
Regulations Council.

Interim Rule Adopted as Final With
Changes

Accordingly, the interim rule
amending 48 CFR Parts 219 and 252,
which was published at 67 FR 11435 on
March 14, 2002, is adopted as a final
rule with the following changes:

1. The authority citation for 48 CFR
Parts 219 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 219—SMALL BUSINESS
PROGRAMS

219.804-2 [Amended]

2. Section 219.804-2 is amended by
removing “must”” and adding, in its
place, “shall” in the following places:

a. Paragraph (1) introductory text, in
the first and last sentences;

b. Paragraph (1)(ii)(A);

c. Paragraph (2) introductory text,
twice in the second sentence and once
in the last sentence;

d. Paragraph (2)(ii), in the last
sentence; and

e. Paragraph (3), in the first and last
sentences.

219.806 [Amended]

3. Section 219.806 is amended in
paragraph (1) and in the last sentence of
paragraph (2) by removing “must” and
adding in its place ““shall”.

219.811-1 [Amended]

4. Section 219.811-1 is amended in
paragraph (a), in the first, second, and
last sentences, by removing “must” and
adding in its place “shall”.

219.811-2 [Amended]

5. Section 219.811-2 is amended by
removing “must” and adding in its
place “shall”.

[FR Doc. 02—-19082 Filed 7-29-02; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

48 CFR Part 225
[DFARS Case 2002-D011]

Defense Federal Acquisition
Regulation Supplement; Trade
Agreements Thresholds—Construction

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS). The rule implements the
determination of the U.S. Trade
Representative to revise the dollar
thresholds for application of the Trade
Agreements Act and the North
American Free Trade Agreement
(NAFTA) to construction contracts.
EFFECTIVE DATE: ]uly 30, 2002.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, Defense Acquisition
Regulations Council, OUSD (AT&L) DP
(DAR), IMD 3C132, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telephone (703) 602—0328; facsimile
(703) 602—-0350. Please cite DFARS Case
2002-D011.

SUPPLEMENTARY INFORMATION:

A. Background

On March 27, 2002 (67 FR 14763), the
U.S. Trade Representative published a
determination that decreased the
threshold for application of the Trade
Agreements Act to construction
contracts from $6,806,000 to $6,481,000;
and increased the threshold for
application of NAFTA to construction
contracts from $7,068,419 to $7,304,733.
This final rule amends the prescriptions
for use of the clauses at DFARS
252.225-7044, Balance of Payments
Program—Construction Material, and
252.225-7045, Balance of Payments
Program—Construction Material Under
Trade Agreements, to reflect the new
dollar thresholds.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

This rule will not have a significant
cost or administrative impact on
contractors or offerors, or a significant
effect beyond the internal operating
procedures of DoD. Therefore,
publication for public comment is not
required. However, DoD will consider
comments from small entities
concerning the affected DFARS subpart
in accordance with 5 U.S.C. 610. Such
comments should cite DFARS Case
2002-D011.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 225
Government procurement.

Michele P. Peterson,
Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Part 225 is
amended as follows:

1. The authority citation for 48 CFR
Part 225 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 225—FOREIGN ACQUISITION

225.7503 [Amended]

2. Section 225.7503 is amended as
follows:

a. In paragraph (a), and in paragraph
(b) in the first and last sentences, by
removing “$6,806,000” and adding in
its place ““$6,481,000°’; and

b. In paragraph (b), in the last
sentence, by removing “$7,068,419”” and
adding in its place “$7,304,733".

[FR Doc. 02—-19080 Filed 7-29-02; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

48 CFR Part 253
[DFARS Case 2002-D010]
Defense Federal Acquisition

Regulation Supplement; Reporting
Requirements Update; Correction

AGENCY: Department of Defense (DoD).
ACTION: Correction to final rule.

SUMMARY: DoD is issuing a correction to
the final rule published at 67 FR 46112—
46123 on July 12, 2002, pertaining to
contract action reporting requirements
for Fiscal Year 2003. The correction
adds a reporting agency code.

EFFECTIVE DATE: October 1, 2002.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan Schneider, Defense Acquisition
Regulations Council,
OUSD(AT&L)DP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—0326;
facsimile (703) 602—0350.

Correction

In the issue of Friday, July 12, 2002,
on page 46113, in the third column,
section 253.204—70, paragraph (a)(3)(i)
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is corrected by adding, after the last
semicolon, “97AB (NIMA);”.

Michele P. Peterson,

Executive Editor, Defense Acquisition
Regulations Council.

[FR Doc. 02-19079 Filed 7-29-02; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF VETERANS
AFFAIRS

48 CFR Parts 801, 825, 832, 836, 846,
and 852

RIN 2900-AJ56

VA Acquisition Regulation:
Construction and Architect-Engineer
Contracts

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs
Acquisition Regulation (VAAR). This
document updates position titles, makes
minor grammatical corrections and
revisions, revises and updates section
numbers and titles, relocates material to
correspond to the Federal Acquisition
Regulation (FAR), and delegates
authority. In addition, the document
updates regulations and adds coverage
regarding the authority of the National
Cemetery Administration to award
architect-engineer contracts. Also, it
replaces a general prescription directing
the use of all VAAR clauses relating to
construction contracts with specific
prescriptions for each clause, removes
obsolete or duplicative material,
updates the VAAR regarding the
requirement for certificates of current
cost or pricing data, and provides
agency procedures regarding disclosure
of the Government cost estimate on
construction contracts. This document
also removes a “‘guaranty’’ clause from
the VAAR and provides agency
procedures for VA contracting officers
to use the FAR “warranty” clause for
construction contracts exceeding the
micro-purchase threshold in order to
protect the best interests of the
Government. In addition, this document
revises provisions regarding the
acceptance of foreign construction
materials to correspond to changes
made in the FAR and to comply with
the Trade Agreements Act and the North
American Free Trade Agreement.
DATES: Effective Date: August 29, 2002.
FOR FURTHER INFORMATION CONTACT: Don
Kaliher, Acquisition Program
Management Team (0495A), Office of
Acquisition and Materiel Management,
Department of Veterans Affairs, 810

Vermont Ave., NW, Washington, DC
20420, telephone (202) 273-8819.

SUPPLEMENTARY INFORMATION: On
September 27, 2001, we published in
the Federal Register (66 FR 49331) a
proposed rule to amend the Department
of Veterans Affairs Acquisition
Regulation to make changes to part 836,
Construction and Architect-Engineer
Contracts, and related parts. Comments
were solicited concerning the proposed
rule for 60 days, ending November 26,
2001. We did not receive any comments.

Based on the rationale set forth in the
proposed rule, we are adopting the
provision of the proposed rule as a final
rule with nonsubstantive changes
discussed below.

The proposed rule included
collections of information regarding
clauses and provisions for use in both
commercial and non-commercial item,
service, and construction solicitations
and contracts. The Office of
Management and Budget (OMB) has
approved the information collections
under OMB Control Numbers 2900-
0622 and 2900-0623.

The intent of the proposed rule was
to update the VAAR to match the FAR
regarding the requirement for
submission of certificates of current cost
or pricing data, but the proposed rule
referenced an incorrect dollar threshold
of $500,000. The FAR threshold for
submission of certificates of current cost
or pricing data has been revised to
$550,000 and will be adjusted in the
future to account for inflation.
Therefore, to match the FAR,
§836.578(b) has been revised to clarify
when cost or pricing data is required
and § 836.578(c) has been revised to
reference the FAR threshold for
submission of cost of pricing data rather
than a specific dollar amount and for
clarity. In addition, the FAR requires the
approval of the head of the contracting
activity prior to requiring submission of
cost or pricing data for pricing actions
below this threshold, so a reference to
this approval requirement has been
added to §836.578(c).

The intent of the proposed rule was
to update the VAAR to correspond to
the FAR regarding the acceptance of
foreign construction materials and to
comply with the Trade Agreements Act
(TAA) and the North American Free
Trade Agreement (NAFTA). The
proposed rule designated Alternate I to
the clause at 852.236—89 for use when
NAFTA applied to a solicitation. This
was incorrect. Under the current dollar
thresholds in the FAR, Alternate I
should reference the TAA rather than
NAFTA, since the dollar threshold for
application of the TAA is less than the

dollar threshold for the application of
NAFTA. Therefore, Alternate I has been
revised to apply to the TAA to
correspond with the FAR.

Also, we revised §832.111 for
purposes of clarity and §§ 836.209,
836.602-2, 836.602—4, and 836.603 to
update titles and/or for purposes of
clarity.

Paperwork Reduction Act

This document contains provisions
constituting a collection of information
that have been approved by the Office
of Management and Budget (OMB)
under OMB Control Numbers 2900—
0622 and 2900-0623.

Executive Order 12866

This document has been reviewed by
the Office of Management and Budget
under Executive Order 12866.

Regulatory Flexibility Act

The Secretary hereby certifies that
this rule would not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility Act
(RFA), 5 U.S.C. 601-612. The changes
are small-business neutral and will not
have a significant economic impact on
a substantial number of small
businesses. Therefore, pursuant to 5
U.S.C. 605(b), this rule is exempt from
the initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

List of Subjects
48 CFR Part 825

Foreign currencies, Foreign trade,
Government procurement.

48 CFR Parts 832 and 846
Government procurement.
48 CFR Parts 801, 836 and 852

Government procurement, Reporting
and recordkeeping requirements.
Approved: May 1, 2002.
Anthony J. Principi,
Secretary of Veterans Affairs.
For the reasons set forth in the

preamble, 48 CFR Chapter 8 is amended
as follows:

PART 801—VETERANS AFFAIRS
ACQUISITION REGULATIONS SYSTEM

1. The authority citation for part 801
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).
801.103-70 [Redesignated as 801.104-70]

2. Section 801.103-70 is redesignated
as section 801.104-70.
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3. In section 801.301-70, paragraph
(b) introductory text is added; paragraph
(b)(1) is revised; and the table in
paragraph (c) is amended by removing
““852.236—81", and adding in its place
“852.236-82", and by adding in
numerical order the following section
and OMB control numbers to read as
follows:

801.301-70 Paperwork Reduction Act
requirements.
* * * * *

(b) Contractors will not be requested
to maintain systems of records unless
prescribed in FAR or VAAR.

(1) A deviation to this prohibition
may be processed in accordance with
801.403 in order to allow the
contracting officer to require contractor
reporting or recordkeeping beyond that
prescribed in the FAR and VAAR. The
request for deviation will clearly specify
what information or recordkeeping will
be required and why it is required. The
request will be signed by the head of the
contracting activity.

* * * * *

(C)* EE

48 CFR part or section

where identified and de- Current OMB

scribed control No.

* * * * *
852.236-80 (Alt. ) .ooeveeeeennes 2900-0422
* * * * *
852.236-89 .....covviviiiiiiiiiiiiinns 2900-0622
852.236-91 ....coeevveeirne. 2900-0623

PART 825—FOREIGN ACQUISITION

4. The authority citation for part 825
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

5. Subpart 825.9 is amended by:
A. Redesignating subpart 825.9 as
825.10 and revising the subpart heading.
B. Redesignating section 825.901 as
825.1001 and revising the section
heading.

The redesignations and revisions read
as follows:

Subpart 825.10—Additional Foreign
Acquisition Regulations

825.1001 Waiver of right to examination of
records.

6. Subpart 825.11 and section
825.1102 are added to read as follows:

Subpart 825.11—Solicitation
Provisions and Contract Clauses

825.1102 Solicitation provisions and
contract clauses.

(a) The Buy American Act (41 U.S.C.
10a—d), except as modified by the Trade
Agreements Act (TAA) and the North
American Free Trade Agreement
(NAFTA)), requires that only domestic
construction material shall be used in
the performance of contracts for
construction. To clarify VA’s position
on foreign material, the contracting
officer shall insert the clause at
852.236—89, Buy American Act, in
solicitations and contracts for
construction that contain the FAR
clause at 52.225-9, Buy American
Act’Balance of Payments
Program’Construction Materials.

(b) For solicitations and contracts for
construction that include the FAR
clause at 52.225-11, Buy American
Act’Balance of Payment
Program’Construction Materials Under
Trade Agreements, with its Alternate I
(i.e., subject only to the TAA), insert the
clause at 852.236—-89, Buy American
Act, with its Alternate L.

(c) For solicitations and contracts that
include the FAR clause at 52.225-11
without its Alternate I (i.e., subject to
both the TAA and NAFTA), insert the
clause at 852.236-89, Buy American
Act, with its Alternate II.

PART 832—CONTRACT FINANCING

7. The authority citation for part 832
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

8. Subpart 832.1, consisting of section
832.111, is added to read as follows:

Subpart 832.1—Non-Commercial Iltem
Purchase Financing

832.111 Contract clauses for non-
commercial purchases.

(a) In solicitations and contracts for
construction that include the FAR
clause at 52.232-5, Payments Under
Fixed-Price Construction Contracts, but
that do not contain a section entitled
“Network Analysis System (NAS),” the
contracting officer shall insert the clause
at 852.236—82, Payments under fixed-
price construction contracts (without
NAS). When the solicitations or
contracts include guarantee period
services, the contracting officer shall use
the clause with its Alternate I.

(b) In solicitations and contracts for
construction that include the FAR
clause at 52.232-5, Payments Under
Fixed-Price Construction Contracts, and
that also contain a section entitled

“Network Analysis System (NAS),” the
contracting officer shall insert the clause
at 852.236—83, Payments under fixed-
price construction contracts (including
NAS). When the solicitations or
contracts include guarantee period
services, the contracting officer shall use
the clause with its Alternate 1.

PART 836—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

9. The authority citation for part 836
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

836.202 [Amended]

10. Section 836.202 is amended by:

A. In paragraph (b), removing “of
contract” and adding, in its place, “of a
contract”.

B. In paragraph (c), adding a comma
immediately after “FAR 52.236-5";
removing ‘“‘the clause” and adding, in its
place, “the contracting officer shall
include the clause’; and removing ““shall
be included”.

11. Section 836.203 is added to read
as follows:

836.203 Government estimate of
construction costs.

The overall amount of the
Government estimate shall not be
disclosed until after award of the
contract. After award, the overall
amount may then be disclosed upon
request.

836.208

12. Section 836.208 is removed.

13. Section 836.209 is revised to read
as follows:

[Removed]

836.209 Construction contracts with
architect-engineer firms.

When it is considered necessary or
advantageous to award a contract for
construction of a design-bid-build
project, as defined at FAR 36.102, to the
firm or person that designed the project,
prior approval will be requested from
the facility director or manager or, for
National Cemetery Administration
contracts, the Director, Office of
Construction Management, for contracts
involving nonrecurring maintenance
(NRM) funds or from the Chief Facilities
Management Officer, Office of Facilities
Management, for contracts involving
construction funds. Complete
justification will be furnished in the
request. This section does not apply to
design-build contracts, as defined at
FAR 36.102.

836.211
14. Section 836.211 is removed.

[Removed]
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15. Section 836.213—4 is added to
read as follows:

836.213-4 Notice of award.

The contracting officer shall provide
the contractor a notice of award (letter
of acceptance) for any contract award in
excess of $25,000.

836.371 [Redesignated as 836.213-70]

16. Section 836.371 is amended by:

A. Redesignating section 836.371 as
836.213-70.

B. In paragraph (b), removing
“requested. It will” and adding, in its
place, “requested, or any other method
that provides signed evidence of receipt.
The notice to proceed will”’; and
removing ‘“post office.” and adding, in
its place, “post office or on the proof of
delivery provided by the delivery
service.”

C. In paragraph (d), removing “mail is
used, the certified mail receipt card
returned by the post office will” and
adding, in its place, ‘‘mail or other
method of delivery is used, the certified
mail receipt card returned by the post
office or the proof of delivery provided
by the delivery service will”.

836.3 [Removed]

17. Subpart 836.3 is removed.
18. Section 836.501 is added to read
as follows:

836.501 Performance of work by the
contractor.

The contracting officer shall insert the
clause at 852.236-72, Performance of
work by the contractor, in solicitations
and contracts for construction that
contain the FAR clause at 52.236-1,
Performance of Work by the Contractor.
When the solicitations and contracts
include a section entitled ‘“Network
Analysis System (NAS),” the
contracting officer shall use the clause
with its Alternate I.

19. Section 836.521 is added to read
as follows:

836.521 Specifications and drawings for
construction.

The contracting officer shall insert the
clause at 852.236—71, Specifications and
drawings for construction, in
solicitations and contracts for
construction that contain the FAR
clause at 52.236-21, Specifications and
Drawings for Construction.

20. Sections 836.570 through 836.579
are added to read as follows:

836.570 Correspondence.

The contracting officer shall insert the
clause at 852.236—76, Correspondence,
in solicitations and contracts for
construction expected to exceed the
micro-purchase threshold.

836.571 Reference to ‘‘standards.”

The contracting officer shall insert the
clause at 852.236-77, Reference to
‘“standards,” in solicitations and
contracts for construction expected to
exceed the micro-purchase threshold.

836.572 Government supervision.

The contracting officer shall insert the
clause at 852.236-78, Government
supervision, in solicitations and
contracts for construction expected to
exceed the micro-purchase threshold.

836.573 Daily report of workers and
materials.

The contracting officer shall insert the
clause at 852.236-79, Daily report of
workers and materials, in solicitations
and contracts for construction expected
to exceed the simplified acquisition
threshold. The contracting officer may,
when in the best interest of the
Government, insert the clause in
solicitations and contracts for
construction when the contract amount
is expected to be at or below the
simplified acquisition threshold.

836.574 Subcontractors and work
coordination.

The contracting officer shall insert the
clause at 852.236—80, Subcontracts and
work coordination, in solicitations and
contracts for construction expected to
exceed the micro-purchase threshold.
When the solicitations or contracts are
for new construction work with
complex mechanical-electrical work, the
contracting officer may use the clause
with its Alternate L.

836.575 Schedule of work progress.

The contracting officer shall insert the
clause at 852.236—84, Schedule of work
progress, in solicitations and contracts
for construction that are expected to
exceed the micro-purchase threshold
and that do not contain a section
entitled “Network Analysis System
(NAS).”

836.576 Supplementary labor standards
provisions.

The contracting officer shall insert the
clause at 852.236—-85, Supplementary
labor standards provisions, in
solicitations and contracts for
construction that are expected to exceed
the micro-purchase threshold.

836.577 Worker's compensation.

The contracting officer shall insert the
clause at 852.236—86, Worker’s
compensation, in solicitations and
contracts for construction that are
expected to exceed the micro-purchase
threshold.

836.578 Contract changes—supplement.

(a) The contracting officer shall insert
the clause at 852.236-88, Contract
changes—supplement, in solicitations
and contracts for construction that are
expected to exceed the micro-purchase
threshold.

(b) When negotiated changes exceed
$500,000, paragraph (a) of the clause at
852.236—88 will apply. Because
paragraph (a) does not provide ceiling
rates for indirect expenses, the
contractor must supply cost breakdowns
and other supporting data on its rates
for indirect expenses as part of its price
proposal. The contracting officer must
negotiate the rates for indirect expenses
with the contractor and may request an
audit in accordance with FAR 15.404—
2. When the negotiated change will be
$500,000 or less, paragraph (b) of the
clause at 852.236-88 will apply.

(c) As provided in FAR 15.403—4,
proposals exceeding the cost or pricing
data threshold shall be accompanied by
certificates of current cost or pricing
data. The contracting officer, if
authorized by the head of the
contracting activity, may require the
submission of cost or pricing data for
proposals valued at less than the cost or
pricing data threshold specified in FAR
15.403—4(a)(1) and may require that the
data be certified in accordance with
FAR 15.403-4(a)(2).

(d) It is emphasized that the indirect
cost rates in paragraph (b) of the clause
at 852.236-88, for changes costing
$500,000 or less, are ceiling rates only
and the contracting officer must
negotiate the indirect expense rates
within the ceiling limitations. The
clause is a result of an approved FAR
deviation pursuant to subpart 801.4.

836.579 Special notes.

The contracting officer shall insert the
clause at 852.236-91, Special notes, in
solicitations and contracts for
construction that are expected to exceed
the micro-purchase threshold.

836.602-1 [Amended]

21. Section 836.602—1, paragraph (c)
is amended by removing ‘‘project, and”
and adding, in its place, “project and
their”.

22. Section 836.602—2 is amended by:

A. In paragraph (a), removing “board
will be chaired by the Director of the
Architect-Engineer Evaluation Staff, or
the Area Project Manager (or Deputy
Area Project Manager) will be
designated to act when” and adding, in
its place, “board for the Office of
Facilities Management will be chaired
by the Director, A/E Evaluation and
Program Support Service. The Project
Director or Project Manager will be
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designated to act as Chair when”
removing “‘appropriate Area” and
adding, in its place, “‘appropriate” and
by adding a comma immediately after
“board’s members.”

B. In paragraph (b), removing
“activity and” and adding, in its place,
“activity (HCA) (or the senior
contracting officer at the facility if there
is no HCA on site) and”’.

C. Paragraph (c) is added.

The addition reads as follows:

836.602-2 Evaluation boards.

* * * * *

(c) The evaluation board for National
Cemetery Administration (NCA)
contracts will be appointed by the
Director, Office of Construction
Management, and will consist of no less
than three members, one of whom will
serve as the board’s Chair, and one of
whom will be an NCA senior level
contracting officer.

836.602—-4 [Amended]

23. Section 836.602—4 is amended by
removing ‘“Central Office contracts)
and” and adding, in its place, “Central
Office contracts), the Director, Office of
Construction Management (for National
Cemetery Administration contracts),
and”.

24. Section 836.602-5 is revised to
read as follows:

836.602-5 Short selection process for
contracts not to exceed the simplified
acquisition threshold.

Either of the procedures provided in
FAR 36.602—5 may be used to select
firms for architect-engineer contracts
not expected to exceed the simplified
acquisition threshold.

25. Section 836.603 is added to read
as follows:

836.603 Collecting data on and appraising
firms’ qualifications.

The Chief Facilities Management
Officer, Office of Facilities Management,
for Central Office; the Director, Office of
Construction Management, for National
Cemetery Administration acquisitions;
and the Chief, Engineering Service, for
field facilities, are responsible for
collecting Standard Forms 254 and 255
and for maintaining a data file on
architect-engineer qualifications.

26. Section 836.606 heading is added
immediately preceding 836.606-70, to
read as follows:

836.606 Negotiations.

836.606-73 [Amended]

27. Section 836.606—73, paragraph
(a)(3)(iii) is amended by adding a
“comma” immediately after “samples”.

PART 846—QUALITY ASSURANCE

28. The authority citation for part 846
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

846.302-70 [Amended]

29. Section 846.302-70 is amended by
removing “852.210-72(a)” and adding,
in its place, “852.211-72(a)”’, and by
removing ‘“852.210-72(b)” and adding,
in its place, “852.211-72(b)"".

30. Section 846.312 is added to read
as follows:

846.312 Construction contacts.

The contracting officer shall insert the
clause at 852.236—74, Inspection of
construction, in solicitations and
contracts for construction that contain
the FAR clause at 52.246-12, Inspection
of Construction.

31. Subpart 846.7, consisting of
sections 846.710, 846.710-70, and
846.710-71, is added to read as follows:

Subpart 846.7—Warranties

Sec.

846.710 Construction contracts.

846.710-70 Special warranties.

846.710-71 Warranty for construction—
guarantee period services.

Subpart 846.7—Warranties

846.710 Construction contracts.

Contracting officers shall insert the
FAR clause at 52.246—21, Warranty of
Construction, in solicitations and
contracts for construction that are
expected to exceed the micro-purchase
threshold.

846.710-70 Special warranties.

The contracting officer shall insert the
clause at 852.246—1, Special warranties,
in solicitations and contracts for
construction that include the FAR
clause at 52.246—-21, Warranty for
Construction.

846.710-71 Warranty for construction—
guarantee period services.

The contracting office shall insert the
clause at 852.246-2, Warranty for
construction’guarantee period services,
in solicitations and contracts for
construction that include the FAR
clause at 52.246-21, Warranty for
Construction, and also include
guarantee period services.

PART 852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

32. The authority citation for part 852
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

852.236-70 [Redesignated as 836.500]

33. Section 852.236-70 is amended
by:

A. Redesignating section 852.236-70
as section 836.500 and transferring
newly designated section 836.500 to
subpart 836.5.

B. In paragraph (a) of new section
836.500, removing “section’”” and
adding, in its place, “‘subpart”.

C. Revising the new section heading.

The revision reads as follows:

836.500 Scope of subpart.

34. Section 852.236-71 is amended
by:

A. Revising the section introductory
text.

B. Revising the date in the
undesignated center heading clause.

C. In paragraph (d) of the clause,
removing the comma immediately after
“work”.

D. Adding introductory text to the
clause.

The revisions and addition read as
follows:

852.236-71 Specifications and drawings
for construction.

As prescribed in 836.521, insert the
following clause:

SPECIFICATIONS AND DRAWINGS FOR
CONSTRUCTION (JUL 2002)

The clause entitled “Specifications and
Drawings for Construction” in FAR 52.236—
21 is supplemented as follows:

* * * * *

35. Section 852.236-72 is amended
by:

A. Revising the section introductory
text.

B. Revising the date in the
undesignated center heading clause.

C. Adding introductory text to the
clause.

D. Revising paragraphs (b) and (d).

E. Revising the introductory Alternate
I paragraph and paragraph (c) of
Alternate L.

The revisions and addition read as
follows:

852.236-72 Performance of work by the
contractor.

As prescribed in 836.501, insert the
following clause:

PERFORMANCE OF WORK BY THE
CONTRACTOR (JUL 2002)

The clause entitled ‘Performance of Work
by the Contractor” in FAR 52.236-1 is
supplemented as follows:

* * * * *

(b) The contractor shall submit,

simultaneously with the schedule of costs
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required by the Payments Under Fixed-Price
Construction Contracts clause of the contract,
a statement designating the branch or
branches of contract work to be performed
with his/her forces. The approved schedule
of costs will be used in determining the value
of a branch or branches, or portions thereof,
of the work for the purpose of this article.

* * * * *

(d) In the event the contractor fails or
refuses to meet the requirement of the FAR
clause at 52.236-1, it is expressly agreed that
the contract price will be reduced by 15
percent of the value of that portion of the
percentage requirement that is accomplished
by others. For the purpose of this clause, it
is agreed that 15 percent is an acceptable
estimate of the contractor’s overhead and
profit, or mark-up, on that portion of the
work which the contractor fails or refuses to
perform, with his/her own forces, in
accordance with the FAR clause at 52.236—
1.

* * * * *

(End of clause)

Alternate I (Jul 2002)

For requirements which include Network
Analysis System (NAS), substitute the
following paragraphs (b) and (c) for
paragraphs (b) and (c) of the basic clause:

* * * * *

(c) If, during progress of work hereunder,
the contractor requests a change in activities
of work to be performed by the contractor’s
forces and the contracting officer determines
it to be in the best interest of the
Government, the contracting officer may, at
his or her discretion, authorize a change in
such activities of said work.

36. Section 852.236—74 is amended
by:

A. Revising the section introductory
text.

B. Revising the date in the
undesignated center heading clause.

C. Adding introductory text to the
clause.

The revisions and addition read as
follows:

852.236-74 Inspection of construction.
As prescribed in 846.312, insert the

following clause:

INSPECTION OF CONSTRUCTION (JUL

2002)

The clause entitled “Inspection of
Construction” in FAR 52.246-12 is
supplemented as follows:

* * * * *

852.236-75 (Redesignated as 852.246-2)

37. Section 852.236-75 is
redesignated as 852.246-2, and is
revised to read as follows:

852.246-2 Warranty for construction—
guarantee period services.

As prescribed in 846.710-71, insert
the following clause:

WARRANTY FOR CONSTRUCTION—
GUARANTEE PERIOD SERVICES (JUL 2002)

The clause entitled ‘“Warranty of
Construction” in FAR 52.246-21 is
supplemented as follows:

Should the contractor fail to prosecute the
work or fail to proceed promptly to provide
guarantee period services after notification by
the contracting officer, the Government may,
subject to the default clause contained at
FAR Section 52.249-10, Default (Fixed-Price
Construction), and after allowing the
contractor 10 days to correct and comply
with the contract, terminate the right to
proceed with the work (or the separable part
of the work) that has been delayed or
unsatisfactorily performed. In this event, the
Government may take over the work and
complete it by contract or otherwise, and
may take possession of and use any
materials, appliance, and plant on the work
site necessary for completing the work. The
contractor and its sureties shall be liable for
any damages to the Government resulting
from the contractor’s refusal or failure to
complete the work within this specified time,
whether or not the contractor’s right to
proceed with the work is terminated. This
liability includes any increased costs
incurred by the Government in completing
the work.

(End of clause)

38. In section 852.236-76,
introductory text is added to read as
follows:

852.236-76 Correspondence.

As prescribed in 836.570, insert the

following clause:
* * * * *

39. Section 852.236-77 is amended
by:

A. Adding introductory text.

B. Revising the undesignated center
heading clause and its date.

The addition and revision read as
follows:

852.236-77 Reference to ‘‘standards.”

As prescribed in 836.571, insert the
following clause:

REFERENCE TO “STANDARDS” (JUL 2002)

40. In section 852.236-78, paragraph
(c) is amended by removing “may by
written direction make” and adding, in
its place “may, by written direction,
make”’; and a section introductory text
is added to read as follows:

852.236-78 Government supervision.

As prescribed in 836.572, insert the
following clause:
* * * * *

41. In section 852.236—79, section
introductory text is added to read as
follows:

852.236-79 Daily report of workers and
materials.
As prescribed in 836.573, insert the

following clause:
* * * * *

42. Section 852.236-80 is amended
by:

A. Revising the introductory text.

B. Adding a new paragraph
immediately following the phrase “(End
of clause)”.

The revision and addition read as
follows:

852.236-80 Subcontracts and work
coordination.
As prescribed in 836.574, insert the

following clause:
* * * * *

(End of clause)

Alternate I (Jul 2002)

For new construction work with complex
mechanical-electrical work, the following
paragraph relating to work coordination may
be substituted for paragraph (b) of the basic
clause:

* * * * *

43. Section 852.236-81 is amended
by:

A. Removing the section introductory
text.

B. Removing the undesignated center
clause heading.

C. Adding a paragraph “(b)”
designation to the undesignated clause
paragraph.

D. Removing the phrase “(End of
clause)” at the end of the newly
designated paragraph (b).

E. Transferring the newly designated
paragraph (b) to section 852.236.80
immediately following the “Alternate I"’
paragraph.

F. Removing section 852.236—-81
section heading.

44. In section 852.236-82, the
introductory text and paragraphs (b)(2)
and (b)(3) are revised; the “Supplement
1 (JAN 1988)” clause is removed and an
Alternate I clause is inserted in its place
to read as follows:

852.236.82 Payments under fixed-price
construction contracts (without NAS).

As prescribed in 832.111, insert the
following clause in contracts that do not
contain a section entitled ‘“Network
Analysis System (NAS)”:

* * * * *

(b] L

(2) Costs as shown on this schedule must
be true costs and, should the resident
engineer so desire, he/she may require the
contractor to submit the original estimate
sheets or other information to substantiate
the detailed makeup of the schedule.

(3) The sum of the subbranches, as applied
to each branch, shall equal the total cost of
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such branch. The total cost of all branches
shall equal the contract price.
* * * * *

Alternate I (Jul 2002)

If the specifications include guarantee
period services, the contracting officer shall
include the following paragraphs as
additions to paragraph (b) of the basic clause:

(6)(i) The contractor shall at the time of
contract award furnish the total cost of the
guarantee period services in accordance with
specification section(s) covering guarantee
period services. The contractor shall submit,
within 15 calendar days of receipt of the
notice to proceed, a guarantee period
performance program which shall include an
itemized accounting of the number of work-
hours required to perform the guarantee
period service on each piece of equipment.
The contractor shall also submit the
established salary costs, including employee
fringe benefits, and what the contractor
reasonably expects to pay over the guarantee
period, all of which will be subject to the
contracting officer’s approval.

(ii) The cost of the guarantee period service
shall be prorated on an annual basis and paid
in equal monthly payments by VA during the
period of guarantee. In the event the installer
does not perform satisfactorily during this
period, all payments may be withheld, and
the contracting officer shall inform the
contractor of the unsatisfactory performance,
allowing the contractor 10 days to correct
deficiencies and comply with the contract.
The guarantee period service is subject to
those provisions as set forth in the Payments
and Default clauses.

45. Section 852.236-83 is amended

by:
yA. Revising the section introductory
text.

B. Revising the date in the
undesignated center heading clause.

C. Revising the clause introductory
text.

D. Removing the “Supplement I (JAN
1988)” introductory text and inserting
in its place an Alternate I paragraph,
and revising paragraphs (6)(ii) and (iii).

The revisions readpas follows:

852.236.83 Payments under fixed-price
construction contracts (including NAS).

As prescribed in 832.111, insert the
following clause in contracts that
contain a section entitled “Network
Analysis System (NAS)”:

* * * * *

PAYMENTS UNDER FIXED-PRICE
CONSTRUCTION CONTRACTS (JUL 2002)

The clause entitled ‘“Payments Under
Fixed-Price Construction Contracts”” in FAR
52.232-5 is implemented as follows:

* * * * *

(End of clause)

Alternate I (Jul 2002)

If the specifications include guarantee
period services, the contracting officer shall
include the following paragraphs as
additions to paragraph (b) of the basic clause:

(| * * *

(ii) The contractor shall submit with the
CPM a guarantee period performance
program which shall include an itemized
accounting of the number of work-hours
required to perform the guarantee period
service on each piece of equipment. The
contractor shall also submit the established
salary costs, including employee fringe
benefits, and what the contractor reasonably
expects to pay over the guarantee period, all
of which will be subject to the contracting
officer’s approval.

(iii) The cost of the guarantee period
service shall be prorated on an annual basis
and paid in equal monthly payments by VA
during the period of guarantee. In the event
the installer does not perform satisfactorily
during this period, all payments may be
withheld and the contracting officer shall
inform the contractor of the unsatisfactory
performance, allowing the contractor 10 days
to correct and comply with the contract. The
guarantee period service is subject to those
provisions as set forth in the Payments and
Default clauses.

852.236-84 [Amended]

46. In section 852.236—84, the
introductory text is revised to read as
follows:

852.236-84 Schedule of work progress.

As prescribed in 836.575, insert the
following clause:
* * * * *

47. In section 852.236—85,
introductory text is added to read as
follows:

852.236.85 Supplementary labor standards
provisions.

As prescribed in 836.576, insert the
following clause:
* * * * *

48. Section 852.236—86 is revised to
read as follows:

852.236-86 Worker’'s compensation.

As prescribed in 836.577, insert the
following clause:
WORKER’S COMPENSATION (JUL 2002)
The Act of June 25, 1936, 49 Stat. 1938 (40
U.S.C. 290) authorizes the constituted
authority of States to apply their worker’s
compensation laws to all lands and premises
owned or held by the United States.
(End of clause)

49. Section 852.236—88 is amended

by:
yA. Revising the section heading and
introductory text.

B. Removing paragraph (a) of the
section.

C. Revising the first clause
undesignated center heading.

D. Redesignating paragraphs (a)
through (d) of the first clause as
paragraphs (a)(1) through (a)(4),
respectively.

E. Adding a new paragraph (a)
introductory text to the first clause.

F. Removing from newly designated
paragraph (a)(1) “to be submitted” and
adding, in its place, “‘to be submitted as
expeditiously as possible but”.

G. Removing from newly designated
paragraph (a)(2) “submit a proposal”
and adding, in its place, “‘submit a
proposal, which includes the
information required by paragraph
(a)(1),”.

H. Removing from newly designated
paragraph (a)(3) the comma immediately
following the phrase ‘‘the contract”, and
the comma immediately following the
phrase “calendar days”.

I. Removing at end of the first clause
the parenthetical “(End of clause)”.

J. Removing paragraph (b) of the
section.

K. Removing the second clause
introductory text immediately following
the second undesignated center clause
heading.

L. Redesignating paragraphs (a)
through (k) of the second clause as
paragraphs (b)(1) through (b)(11),
respectively.

M. Adding a new clause paragraph (b)
introductory text.

N. Removing from newly designated
paragraph (b)(1) “to be submitted”” and
adding, in its place, ““‘to be submitted as
expeditiously as possible but”; and
removing ‘“‘data are required under FAR
15.403 for proposals over $100,000, the
cost of pricing” and adding, in its place,
““data or information other than cost or
pricing data are required under FAR
15.403, the”.

O. Removing from newly designated
paragraph (b)(2) “submit a proposal for
cost of changes in work within 30
calendar days.” and adding, in its place,
“submit with 30 calendar days a
proposal, which includes the
information required by paragraph
(b)(1), for the cost of the changes in
work.”

P. Removing from newly designated
paragraph (b)(3) the comma
immediately following the phrase “the
contract”, and the comma immediately
following the phrase “calendar days’.

Q. Removing from newly designated
paragraph (b)(9) “Workmen’s” and
adding, in its place, “Worker’s”.

R. Removing the second clause
undesignated center heading.

The revisions and additions read as
follows:

852.236-88 Contract changes—
supplement.

As prescribed in 836.578, insert the
following clause:
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CONTRACT CHANGES—SUPPLEMENT
(JUL 2002)

* * * * *

(a) Paragraphs (a)(1) through (a)(4) apply to
proposed contract changes costing over
$500,000:

* * * * *

(b) Paragraphs (b)(1) through (b)(11) apply
to proposed contract changes costing
$500,000 or less:

* * * * *

852.236-89 [Amended]

50. Section 852.236—89 is revised to
read as follows:

852.236-89 Buy American Act.
As prescribed in 825.1102, insert the
following clause:

BUY AMERICAN ACT (JUL 2002)

(a) Reference is made to the clause entitled
“Buy American Act—Balance of Payments
Program—Construction Materials,” FAR
52.225-9.

(b) Notwithstanding a bidder’s right to offer
identifiable foreign construction material in
its bid pursuant to FAR 52.225-9, VA does
not anticipate accepting an offer that
includes foreign construction material.

(c) If a bidder chooses to submit a bid that
includes foreign construction material, that
bidder must provide a listing of the specific
foreign construction material he/she intends
to use and a price for said material. Bidders
must include bid prices for comparable
domestic construction material. If VA
determines not to accept foreign construction
material and no comparable domestic
construction material is provided, the entire
bid will be rejected.

(d) Any foreign construction material
proposed after award will be rejected unless
the bidder proves to VA’s satisfaction: (1) It
was impossible to request the exemption
prior to award, and (2) said domestic
construction material is no longer available,
or (3) where the price has escalated so
dramatically after the contract has been
awarded that it would be unconscionable to
require performance at that price. The
determinations required by (1), (2), and (3) of
this paragraph shall be made in accordance
with subpart 825.2 and FAR 25.2.

(e) By signing this bid, the bidder declares
that all articles, materials and supplies for
use on the project shall be domestic unless
specifically set forth on the Bid Form or
addendum thereto.

(End of Cause)

Alternate I (JUL 2002)

As prescribed in 825.1102(b), substitute the
following paragraphs for paragraphs (a) and
(b) of the basic clause:

(a) Reference is made to the clause entitled
“Buy American Act—Balance of Payment
Program—Construction Materials Under
Trade Agreements,” FAR 52.225-11.

(b) The restrictions contained in this clause
852.236—89 are waived for Trade Agreements
Act (TAA) designated country construction
material, as defined in FAR 52.225-11.
Notwithstanding a bidder’s right to offer

identifiable foreign construction material in
its bid pursuant to FAR 52.225-11, VA does
not anticipate accepting an offer that
includes foreign construction material, other
than TAA designated country construction
material.

Alternate II (JUL 2002)

As prescribed in 825.1102(c), substitute the
following paragraphs for paragraphs (a) and
(b) of the basic clause:

(a) Reference is made to the clause entitled
“Buy American Act—Balance of Payment
Program—Construction Materials Under
Trade Agreements,” FAR 52.225-11.

(b) The restrictions contained in this clause
852.236-89 are waived for Trade Agreements
Act (TAA) designated country construction
material and North American Free Trade
Agreement (NAFTA) country construction
material, as defined in FAR 52.225-11.
Notwithstanding a bidder’s right to offer
identifiable foreign construction material in
its bid pursuant to FAR 52.225-11, VA does
not anticipate accepting an offer that
includes foreign construction material, other
than TAA designated country construction
material or NAFTA country construction
material.

51. Section 852.236-91 is amended
by:

A. Adding an introductory text to the
section.

B. Revising the undesignated center
clause heading and its date.

C. Revising paragraph (a) introductory
text.

D. In paragraph (b), adding a comma
immediately following the phrase ““is
permitted”’.

The additions and revisions read as
follows:

852.236-91 Special notes.

As prescribed in 836.579, insert the
following clause:

SPECIAL NOTES (JUL 2002)

(a) Signing of the bid shall be deemed to
be a representation by the bidder that:

* * * * *

52. Section 852.246-1 is added to
read as follows:

852.246-1 Special warranties.

As prescribed in 846.710-70, insert
the following clause:

SPECIAL WARRANTIES (JUL 2002)

The clause entitled ‘“Warranty of
Construction” in FAR 52.246-21 is
supplemented as follows:

Any special warranties that may be
required under the contract shall be subject
to the elections set forth in the FAR clause
at 52.246—21, Warranty of Construction,
unless otherwise provided for in such special
warranties.

[FR Doc. 02-18966 Filed 7-29-02; 8:45 am]|
BILLING CODE 8320-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Parts 573, 574, 576, 579
[Docket No. NHTSA 2001-8677; Notice 4]
RIN 2127-A125

Reporting of Information and
Documents About Potential Defects

Retention of Records That Could
Indicate Defects

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Correction to final rule.

SUMMARY: This document is the
assessment of the National Highway
Traffic Safety Administration (NHTSA)
of the applicability of the Unfunded
Mandates Reform Act which was
inadvertently omitted from the
preamble of the final rule adopting the
early warning reporting provisions of
the Transportation Recall Enhancement,
Accountability, and Documentation
(TREAD) Act and amending other
associated agency regulations.

DATES: The effective date of the final
rule remains August 9, 2002.

FOR FURTHER INFORMATION CONTACT:
Taylor Vinson, Office of Chief Counsel,
NHTSA (phone: 202-366-5263).
SUPPLEMENTARY INFORMATION: In FR Doc.
02-17103, 67 FR 45822, July 10, 2002,
the National Highway Traffic Safety
Administration (NHTSA) inadvertently
omitted its assessment of the
applicability of the Unfunded Mandates
Reform Act from Section X of the
preamble, titled “Regulatory Analyses.”
This document provides that
assessment.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (Public Law 104—4) requires
agencies to prepare a written assessment
of the costs, benefits, and other effects
of proposed or final rules that include
a Federal mandate likely to result in the
expenditures by State, local or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually (adjusted annually for
inflation with base year of 1995).
Adjusting this amount by the implicit
gross domestic product price deflator for
the year 2000 results in $109 million
(106.99/98.11 = 1.09). The assessment
may be included in conjunction with
other assessments.

The final rule (67 FR 45822 at 45872—
45883) is not estimated to result in
expenditures by State, local or tribal
governments of more than $109 million
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annually. It is not estimated to result in
the expenditure by motor vehicle and
motor vehicle equipment
manufacturers, child restraint system
manufacturers, and tire manufacturers
of more than $109 million annually.
Authority: Sec. 3, Pub. L. 106-414, 114
Stat. 1800 (49 U.S.C. 30102-103, 30112,
30117-121, 30166—167); delegation of
authority at 49 CFR 1.50.
Issued on: July 24, 2002.
Jeffrey W. Runge,
Administrator.
[FR Doc. 02—19200 Filed 7—-29-02; 8:45 am)]
BILLING CODE 4910-59-P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 84

RIN 1018-AF51

National Coastal Wetlands
Conservation Grant Program

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: This final rule establishes the
requirements for participation in the
National Coastal Wetlands Conservation
Grant Program authorized by the Coastal
Wetlands Planning, Protection and
Restoration Act (Act) and provides
guidance for the Program’s
administration by the U.S. Fish and
Wildlife Service (referred to as
“Service,” “we,” and “us” within this
rule). It replaces interim procedures and
clarifies guidance for preparation,
submission, and evaluation of proposed
projects and administration of funded
projects.

DATES: This rule is effective July 30,
2002.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Division of Fish and
Wildlife Management and Habitat
Restoration, Fish and Wildlife Service,
U.S. Department of the Interior, Room
840, 4401 North Fairfax Drive,
Arlington, Virginia 22203.

FOR FURTHER INFORMATION CONTACT:
Sally Valdes-Cogliano, Division of Fish
and Wildlife Management and Habitat
Restoration, by telephone (703) 358—
2201; fax (703) 358-2232; e-
mail<sally_valdescogliano@fws.gov> or
Gary Reinitz, Division of Federal Aid,
by telephone (703) 358-2159; fax (703)
358-1837; e-mail:gary_reinitz@fws.gov.
SUPPLEMENTARY INFORMATION:

Background

What Is the National Coastal Wetlands
Conservation Grant Program?

The Coastal Wetlands Planning,
Protection and Restoration Act (16
U.S.C. 3951-3956) authorizes the
Director of the Service to make
matching grants to coastal States for
acquisition, restoration, enhancement,
management, and preservation of
coastal wetlands. Grants are available
annually on a competitive basis to
coastal States. Funding for this Program
comes from the Sport Fish Restoration
Account, which is supported by excise
taxes on fishing equipment, and
motorboat and small engine fuels.

The primary goal of the National
Coastal Wetlands Conservation Grant
Program is the long-term conservation of
coastal wetland ecosystems. It
accomplishes this goal by helping States
in their efforts to protect, restore, and
enhance their coastal habitats. The
Program’s accomplishments are
primarily on-the-ground and measured
in acres.

Why Protect Coastal Wetlands?

Coastal wetlands provide essential
fish and wildlife habitat. Coastal
ecosystems comprise less than 10
percent of the Nation’s land area, but
support a much higher proportion of our
living resources. Specifically, coastal
areas support a high percentage of our
threatened and endangered species,
fishery resources, migratory songbirds,
and migrating and wintering waterfowl.

In addition to wildlife benefits,
wetlands provide substantial flood and
storm control values and can reduce the
need to construct expensive flood
control structures. They make an
important contribution to water quality
by recharging groundwater, filtering
surface runoff, and treating waste, and
they provide natural areas important for
recreational and aesthetic purposes.
Uplands associated with wetlands
provide food and cover to wildlife and
buffer wetlands from soil erosion and
contaminants. In the coterminous
United States, more than half of the
estimated original 221 million acres of
American wetlands have been destroyed
since European settlement. The
concentration of the U.S. population in
coastal areas is a continuing source of
development pressure on the remaining
coastal wetlands.

What Has the Program Accomplished?

Since the Service began awarding
grants in 1992, we have awarded about
$105 million to 25 States and 1 U.S.
territory to protect and/or restore about
130,000 acres of coastal wetland

ecosystems. The Program’s emphasis on
encouraging partnerships, supporting
watershed planning, and leveraging
ongoing projects has helped stretch
program funds. The resource benefits of
this Program have included habitat
protection and restoration for migratory
birds, shorebirds, waterfowl,
endangered and threatened species, and
fish and shellfish.

Why Do We Need This Rule?

The National Coastal Wetlands
Conservation Grant Program is currently
being administered using internal
interim program guidance and the
standard grant administration policies
of our Federal Aid Program. We believe
administration of the Program could be
improved through regulations
specifically tailored to meet the needs of
the Program. Accordingly, the rule uses
a plain English style, provides examples
to illustrate concepts, and combines
current guidance in one place. It should
result in a streamlined proposal
preparation, review and grant
administration process.

Currently, we evaluate grant requests
received from the State agencies on an
annual schedule. In the last few years,
the number of proposals received
annually by the Service National Office
has ranged from 29 to 36. A review
panel consisting of Service personnel
representing the coastal Regions of the
Service and specific program areas (for
example, the Fisheries and Habitat
Conservation, Endangered Species, and
Refuges Programs) reviews and ranks all
proposals. Based on the rankings of the
panel, recommendations are sent to the
Director of the Service, who makes the
final determination of which projects
will receive grants. The basic schedule
and procedures will not change
significantly with this rule.

The criteria for selecting proposals in
this final rule have been modified from
the interim guidance. For example, a
new criterion has been added to give
credit to projects that provide benefits to
migratory birds. Also, we have
expanded the discussion of each
criterion to clarify project scoring. The
changes were based on comments
provided by Service personnel who
have reviewed National Coastal
Wetlands Conservation Grant proposals.
These criteria can be found in the rule
portion of this document.

Summary of Comments and
Recommendations

In the proposed rule that was
published August 20, 2001 (66 FR
43555), we requested that interested
parties submit any comments they
might have. We particularly sought
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comments from the affected State
agencies. The comment period was from
August 20, 2001, to October 4, 2001.

We received comments from nine
State government agencies. These
comment letters provided suggestions
and comments on a wide range of
topics. We have considered all the
comment letters received during the
comment period and have made minor
changes to improve and clarify the rule
in response. Summaries of the major
comments or issues follow.

Issue 1: Do we need to extend the
period for the development of the grant
agreement?

Response: We agree that a longer
period for development of the grant
agreement is appropriate. Resolving all
the compliance issues that need to be
addressed before a grant agreement is
signed can be difficult. We are revising
§ 84.42 so that funds allocated for a
grant will be held until December 31 of
the following year.

Issue 2: What is the relationship
between the goals of the National
Coastal Wetlands Conservation Grant
program and the Long-term and Annual
Performance Goals of the Service?

Response: Long-term conservation of
coastal wetlands is the primary goal of
the Program. The results can be
quantified in terms of acres enhanced,
protected, and/or restored. (See § 84.10
for the goal statement.) When States
conserve their wetlands resources using
this program we all achieve benefits to
habitat and wildlife. The discussion of
performance measures in the rule in
§84.30(a)(2)(v) has been clarified to
explain where to find the Service’s
Long-term and Annual Performance
Goals and the relationship of these goals
to the Grants Program.

Issue 3: Should the annual grant
schedule be changed?

Response: The schedule in the rule
reflects the current operating schedule
for the Grants Program. We examined
the effects of moving deadlines but have
decided to maintain the current
schedule.

Issue 4:1Is the definition of ineligible
activities too restrictive? Do we need to
distinguish between planning activities
for stand-alone grants, and planning as
a minimal part of a grant objective?

Response: The focus of this Grant
Program has always been on-the-ground
accomplishments—through land
acquisitions, easements, restoration and
enhancement activities—and its
accomplishments are measured in acres.
We have modified the description of
ineligible activities in § 84.20(b) to
clarify that planning activities of a
minimal nature and necessary to
complete the project could be allowable.

Issue 5: The definition of a
“substantial proposal” should include
that it is consistent with State and
Regional watershed plans. Consistency
should be encouraged and rewarded in
the grant scoring process.

Response: We agree that project
proposals should take into account
watershed plans. One of the ranking
criteria in § 84.32 is specifically
designed to give credit to proposals that
demonstrate the value of the proposal in
connection with wider planning efforts.

Issue 6: For the purposes of this rule,
how should we define maritime forests?

Response: The current definition is
not intended to include all kinds of
maritime forests that might be included
from a strictly biological perspective. It
is, instead, focused on protection of the
maritime forests characteristic of the
southeastern United States. This area
was considered to be, when the Coastal
Wetlands Planning, Protection and
Restoration Act was passed, extremely
beneficial in protecting the coast and
also under severe development
pressure.

Issue 7: Should regionally threatened
wetland types be given the same priority
as nationally decreasing wetland types?

Response: The Coastal Wetlands
Planning, Protection and Restoration
Act states that the Director of the
Service should give priority to coastal
wetlands conservation projects that are
consistent with the National Wetlands
Priority Conservation Plan developed
under Section 301 of the Emergency
Wetlands Resources Act (16 U.S.C.
3921). This Conservation Plan, which
was published in 1991, categorized
wetland types into declining, stable, and
increasing. Types that were declining
nationally do need to receive priority
under the National Coastal Wetlands
Conservation Grant Program scoring
system.

We recognize that certain important
wetland types can be declining
regionally even if they are not declining
nationally. For this reason, we included
in this rule the possibility of regionally
decreasing types receiving credit in the
scoring system if the case for regionally
declining types is well-documented (see
§84.32(a)(1)(i)).

Issue 8: How should we define long-
term conservation? Should we handle
restoration and acquisition differently?

Response: Long-term conservation is a
requirement established by the Act for
this program. This rule requires that
projects provide conservation for at least
20 years. In selecting this number we
looked at the requirements of other
programs. For this one criterion,
acquisition projects may have some
advantage over restoration projects, but

this is one criterion among many and
we do not want to establish separate
ranking criteria for acquisition and
restoration.

Effective Date

This rule is effective upon
publication. In accordance with 5 U.S.C.
553(d)(3), we believe that we have good
cause for making this rule effective
upon publication to ensure that the rule
is in effect during the next funding cycle
for the National Coastal Wetlands
Conservation Grant Program. This rule
will benefit those entities seeking grants
under this Program. This rule provides
helpful information to grant applicants
in preparing their applications and will
help ensure that the Service applies fair
and consistent standards in reviewing
the grant applications.

What Are the Environmental Effects of
This Regulation?

This final rule is a regulation of an
administrative and financial nature.
Therefore, the action is categorically
excluded under 516 DM 2, Appendix
1.10 from any environmental
documentation pursuant to the National
Environmental Policy Act (NEPA).
However, subsequent actions involved
with acquisition, restoration, or
enhancement will require further
compliance with NEPA on a case-by-
case basis.

Compliance with NEPA and other
environmental laws and Executive
Orders such as the Endangered Species
Act, Coastal Barrier Resources Act,
Coastal Barrier Improvement Act,
Coastal Zone Management Act,
Executive Orders on Floodplains (E.O.
11988) and Wetlands (E.O. 11990), other
applicable executive orders on historic/
cultural resources, prime and unique
farmlands, and the Clean Water Act will
be satisfied before we approve grant
agreements for any project.

Does This Rule Have Any Information
Collection Requirements?

This rule’s information collection
requirements include those necessary to
fulfill applicable requirements of 43
CFR part 12, and these have been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et. seq.). This section of the Code of
Federal Regulations provides the
uniform administrative requirements for
grants and cooperative agreements to
States and local governments. The
required forms include a grant
agreement form, USFWS Form 3-1552
(OMB control number 1018—0049); an
amendment to the grant agreement form,
USFWS Form 3-1591 (OMB control
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number 1018-0049); the Federal Aid
Grant Application Booklet, which was
approved by OMB on January 18, 2001,
(OMB control number 1018—0109); the
NEPA Compliance Checklist, USFWS
Form 3—-2185 (OMB control number
1018-0110); and the Summary
Information for Ranking National
Coastal Wetlands Grant Program
Proposals, USFWS Form 3-2179 (OMB
Control Number 1018-0111). An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number.

Required Determinations

Regulatory Planning and Review

In accordance with the criteria in
Executive Order 12866, this rule is a
significant regulatory action. OMB
makes the final determination of
significance under Executive Order
12866.

This rule will not have an annual
effect of $100 million or adversely affect
an economic sector, productivity, jobs,
the environment, or other units of
government. A cost-benefit and
economic analysis is not required. The
entities affected by this final rule are
State natural resource agencies. The
primary intended effect is to augment
State efforts to conserve their coastal
wetland resources. The program is
completely voluntary; States choose
whether to submit proposals for
matching grants. New funds available
each year are determined as a
percentage of monies received by the
Sport Fish Restoration Fund. However,
the total receipts for a given year for this
program are limited by the Coastal
Wetlands Planning, Protection and
Restoration Act to $15 million. Receipts
for the last few years have been in the
$10 million to $13 million range. This
last grant cycle included $13 million in
new money and $1.5 million available
as carryover from previous years.

This rule will not create
inconsistencies with other agencies’
actions. The Service is charged with
administering the National Coastal
Wetlands Conservation Program by the
Coastal Wetlands Planning, Protection
and Restoration Act. This Program
supports and augments State efforts to
conserve their resources. States
voluntarily choose to participate, and no
other Federal agencies have
responsibilities associated with this
Grant Program. Some Federal agencies
have participated voluntarily on specific
projects as cooperators with the State
agencies.

This rule will not affect entitlements,
user fees, loan programs, or the rights
and obligations of their recipients. It
will affect this specific grant program.
The Service has been giving out
matching grants to States under the
National Coastal Wetlands Conservation
Grant Program since 1992. If we
continue to operate with interim
procedures and general Federal Aid
grant administration, the same amount
of grant assistance will be given to
coastal States. The main effect that we
expect from this rulemaking is a
streamlined proposal preparation and
review and grant administration
process.

This rule will not raise novel legal or
policy issues. As stated above, the
Service has been awarding grants to
States and administering this Program
under the authority of the Coastal
Wetlands Planning, Protection and
Restoration Act since 1992. However,
the purpose of this new rule is to
improve the process.

Regulatory Flexibility Act

This final rule will not have a
significant economic effect on a
substantial number of small entities as
defined under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). By law, the
only eligible recipients of this grant
program are coastal State and territory
government agencies. Operating with
interim guidance, we have given out
grants since 1992. This rule should not
result in a major change to the Program.
The Coastal Wetlands Planning,
Protection and Restoration Act specifies
an annual cap of $15 million that can be
allocated to this program. An initial
Regulatory Flexibility Analysis is not
required. Accordingly, a Small Entity
Compliance Guide is also not required.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This final rule will not have an annual
effect on the economy of $100 million
or more; will not cause a major increase
in costs or prices for consumers,
individual industries, Federal, State or
local government agencies, or
geographic regions; and will not have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

As stated above, the maximum
amount, by law, that can be directed to
this Grant Program is $15 million per
year. This Program is directed
exclusively at State governments. This

rule might provide some contracting
work at a local level for restoration
projects, creating a minor positive effect
on the local economy. All land
purchased under this Program is paid at
fair market value from willing sellers.
The land involved is a relatively small
amount spread over the 10 to 15 States
and territories that typically receive
grants in a given year. All lands
acquired will be put under long-term
conservation protection by the States.
Some of the grants are for restoration
work on lands already owned by the
States.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), this final rule will not
significantly or uniquely affect small
governments and will not produce a
Federal mandate of $100 million or
greater in any year, i.e., itisnot a
“significant regulatory action” under
the Act. A Small Government Agency
Plan is not required. As stated above,
this rule pertains to a grant program
directed at State governments. In a few
cases, local governments have chosen to
partner in a grant project proposed by
the State. Participation in the Program is
entirely voluntary. The Program income
is limited to $15 million per year by the
Coastal Wetlands Planning, Protection
and Restoration Act.

Takings

In accordance with Executive Order
12630, this final rule does not have
significant takings implications. A
takings implication assessment is not
required. The rule specifies that all
acquisitions under this Program are
from willing sellers. No private property
will be taken from unwilling owners for
the furtherance of this Program, and just
compensation will be provided to
willing owners.

Federalism

In accordance with Executive Order
13132, the final rule does not have
significant Federalism effects. The rule
allows eligible coastal States to make
decisions regarding the selection of
properties for acquisition, plan
restoration projects, and take protective
measures.

Civil Justice Reform

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order. To the extent
of our knowledge, no legal cases have
ever been associated with this grant
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program. The rule should actually serve
to reduce the possibility of litigation by
establishing specific requirements for
participation in the National Coastal
Wetlands Conservation Grant Program
and guidance for its administration by
the Service. The rule will establish a
clear legal standard for affected conduct.

Government-to-Government
Relationship with Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), E.O.
13175, and part 512, chapter 2 of the
Department of the Interior Manual, we
have evaluated potential effects on
federally recognized Indian tribes and
have determined that the effects are
minimal. The Coastal Wetlands
Planning, Protection and Restoration
Act specifies the States that can
participate in this Grant Program. The
Act does not provide for grants directly
to Indian tribes. Tribes have, in a few
cases, participated as cooperators on
projects.

Energy Supply, Distribution or Use
(Executive Order 13211)

On May 18, 2001, the President issues
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, and use. Executive Order
13211 requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. While this
rule is a significant action under
Executive Order 12866, it is not
expected to significantly affect energy
supplies, distribution, and use.
Therefore, this action is not a significant
energy action and no Statement of
Energy Effects is required.

How Does the Intergovernmental Review
of Federal Programs Work?

This National Coastal Wetlands
Conservation Grant Program is covered
under Executive Order (Order) 12372
“Intergovernmental Review of Federal
Programs” and 43 CFR Part 9
“Intergovernmental Review of
Department of the Interior Programs and
Activities.” Under the Order, States may
design their own processes for
reviewing and commenting on proposed
Federal assistance under covered
programs.

Coastal States and territories that have
chosen to participate in the Executive
Order process have established Single
Points of Contact (SPOCs). Applicants
from jurisdictions that do not
participate do not need to take any
action regarding E.O. 12372. All other
applicants should alert their SPOCs

early in the application process. This
step will insure that applicants find out
about any SPOC requirements. If you as
an applicant are required to submit
materials to the SPOC, indicate the date
of this submittal (or the date of contact
if no submittal is required) on the
Standard Form 424.

List of Subjects in 50 CFR Part 84

Coastal zone-wetlands, Environmental
protection-natural resources, Fisheries,
Grant administration, Grant programs-
natural resources, Intergovernmental
relations, Marine resources, Natural
resources, Reporting and recordkeeping
requirements, and Wildlife.

For the reasons discussed in the
supplementary information, we are
amending subchapter F of chapter I, title
50 of the Code of Federal Regulations,
by adding a new part 84, to read as
follows:

PART 84—NATIONAL COASTAL
WETLANDS CONSERVATION GRANT
PROGRAM

Subpart A—General Background

Sec.

84.10 What is the purpose and scope of this
rule?

84.11 How does the Service define the
terms used in this rule?

84.12 What are the information collection,
record keeping, and reporting
requirements?

Subpart B—Applying for Grants

84.20 What are the grant eligibility
requirements?

84.21 How do I apply for a National Coastal
Wetlands Conservation Grant?

84.22 What needs to be included in grant
proposals?

Subpart C—Project Selection

84.30 How are projects selected for grants?
84.31 An overview of the ranking criteria.
84.32 What are the ranking criteria?

Subpart D—Conditions on Acceptance/Use
of Federal Money

84.40 What conditions must I follow to
accept Federal money?

84.41 Who prepares a grant agreement?
What needs to be included?

84.42 What if a grant agreement is not
signed?

84.43 How do States get the grant monies?

84.44 What is the timetable for use of grant
funds?

84.45 How do I amend a proposal?

84.46 What are the cost-sharing
requirements?

84.47 What are allowable costs?

84.48 What are the procedures for
acquiring, maintaining, and disposing of
real property?

84.49 What if the project costs more or less
than originally expected?

84.50 How does a State certify compliance
with Federal laws, regulations, and
policies?

Authority: 16 U.S.C. 3951-3956.

Subpart A—General Background

§84.10 What is the purpose and scope of
this rule?

The regulations in this part establish
the requirements for coastal State
participation in the National Coastal
Wetlands Conservation Grant Program
authorized by Section 305 of the Coastal
Wetlands Planning, Protection and
Restoration Act (Pub L. 101-646, title
III; 16 U.S.C. 3954). The primary goal of
the National Coastal Wetlands
Conservation Grant Program is the long-
term conservation of coastal wetlands
ecosystems. It accomplishes this by
helping States protect, restore, and
enhance their coastal habitats through a
competitive grants program. Results are
measured in acres protected, restored,
and enhanced.

§84.11 How does the Service define the
terms used in this rule?

Terms used have the following
meaning in this part:

Coastal barrier. A depositional
geologic feature that is subject to wave,
tidal, and wind energies; protects
landward aquatic habitats from direct
wave attack; and includes all associated
aquatic habitats such as adjacent
wetlands, marshes, estuaries, inlets, and
nearshore waters. These can include
islands; spits of land connected to a
mainland at one end; sand bars that
connect two headlands and enclose
aquatic habitat; broad, sandy, dune
beaches; or fringing mangroves. Coastal
barriers are found on coastlines
including major embayments and the
Great Lakes of the United States and its
territories.

Coastal Barrier Resources System. A
defined set of undeveloped coastal
areas, designated by the Coastal Barrier
Resources Act of 1982 (Pub. L. 97—-348)
and the Coastal Barrier Improvement
Act of 1990 (Pub. L. 101-591). Within
these defined units of the System,
Federal expenditures are restricted to
discourage development of coastal
barriers.

Coastal States. States bordering the
Great Lakes (Illinois, Indiana, Michigan,
Minnesota, New York, Ohio,
Pennsylvania, and Wisconsin); States
bordering the Atlantic, Gulf (except
Louisiana), and Pacific coasts (Alabama,
Alaska, California, Connecticut,
Delaware, Florida, Georgia, Hawaii,
Maine, Maryland, Massachusetts,
Mississippi, New Hampshire, New
Jersey, New York, North Carolina,
Oregon, Rhode Island, South Carolina,
Texas, Virginia, and Washington); and
American Samoa, Commonwealth of the
Northern Mariana Islands, Guam, Puerto



49268 Federal Register/Vol.

67, No. 146/ Tuesday, July 30, 2002/Rules and Regulations

Rico, and the Virgin Islands. (Louisiana
is not included because it has its own
wetlands conservation program
authorized by the Coastal Wetlands
Planning, Protection and Restoration
Act and implemented by the Corps of
Engineers with assistance from the State
of Louisiana, the Environmental
Protection Agency, and the Departments
of the Interior, Agriculture, and
Commerce.)

Coastal wetland ecosystems.
Ecosystems that consist of multiple,
interrelated coastal land features. They
include wetlands in drainage basins of
estuaries or coastal waters that contain
saline, brackish, and nearshore waters;
coastlines and adjacent lands; adjacent
freshwater and intermediate wetlands
that interact as an ecological unit; and
river mouths and those portions of
major river systems affected by tidal
influence—all of which interact as an
integrated ecological unit. Shorelands,
dunes, nearshore islands, barrier islands
and associated headlands, and
freshwater wetlands within estuarine
drainages are included in the definition
since these interrelated features are
critical to coastal fish, wildlife, and
their habitats.

The definition of a coastal wetland
ecosystem also applies to the Great
Lakes and their watersheds, where
freshwater plays a similar hydrologic
role. The Great Lakes coastal wetland
ecosystem is made up of multiple
interrelated coastal landscape features
along the Great Lakes. The Great Lakes
coastal wetland ecosystem includes
wetlands located adjacent to any of the
Great Lakes including Lake St. Clair and
connecting waters, and mouths of river
or stream systems draining directly into
the Great Lakes. Shorelands, dunes,
offshore islands, and barrier islands and
associated headlands are included in
the definition since these interrelated
features are critical to Great Lakes fish,
wildlife, and their habitats.

Coastal Wetlands Act or Act. The
Coastal Wetlands Planning, Protection
and Restoration Act of 1990 (16 U.S.C.
3951-3956).

Eligible applicant. Any agency or
agencies of a coastal State designated by
the Governor. It is usually a State
natural resource or fish and wildlife
agency.

Enhancement. The manipulation of
the physical, chemical, or biological
characteristics of a wetland
(undisturbed or degraded) site to
heighten, intensify, or improve specific
function(s) or to change the growth stage
or composition of the vegetation
present.

Fund. A fund established and used by
a coastal State for acquiring coastal

wetlands, other natural areas, or open
spaces. The fund can be a trust fund
from which the principal is not spent,
or a fund derived from a dedicated
recurring source of monies including,
but not limited to, real estate transfer
fees or taxes, cigarette taxes, tax
checkoffs, or motor vehicle license plate
fees.

Grant. An award of financial
assistance by the Federal Government to
an eligible applicant.

Long-term conservation. Protecting
and restoring terrestrial and aquatic
environments for at least 20 years. This
includes the hydrology, water quality,
and fish and wildlife that depend on
these environments.

Maintenance. (These activities are
ineligible under the program; the
definition is included to distinguish
these activities from acquisition,
restoration, enhancement, and
management.) Maintenance includes
those activities necessary for upkeep of
a facility or habitat. These activities
include routine, recurring custodial
maintenance such as housekeeping and
minor repairs as well as the supplies,
materials, and tools necessary to carry
out the work. Also included is
nonroutine cyclical maintenance to
keep facilities or habitat improvements
fully functional. Cyclical maintenance is
major maintenance or renovation
activities conducted at intervals
normally greater than 1 year.

Management. (Includes habitat
management only.) Habitat management
includes vegetation manipulation and
restoration of habitat to support fish and
wildlife populations. Creation of
wetlands where they did not previously
exist is not included in the definition of
management.

Maritime forest. Maritime forests are
defined, for the purposes of this
regulation, as broad-leaved forests that
occur on barrier islands and along the
mainland coast from Delaware to Texas.
Examples are primarily characterized by
a closed canopy of various combinations
of live oak (Quercus virginiana), upland
laurel oak (Quercus hemisphaerica),
pignut hickory (Carya glabra), southern
magnolia (Magnolia grandiflora),
sugarberry (Celtis laevigata), and
cabbage palm (Sabal palmetto). Shrubs
and smaller trees typical of the
understory include live oak, upland
laurel oak, pignut hickory, red mulberry
(Morus rubra), wild olive (Osmanthus
americanus), American holly (Ilex
opaca), yaupon (Ilex vomitoria),
beautyberry (Callicarpa americana),
bumelia (Sideraxylon spp.), and small-
flowered pawpaw (Asimina parviflora).
The herb layer is generally rich and
diverse, typically including

partridgeberry (Mitchella repens),
coralbean (Erythrina herbacea), small-
leaved milk pea (Galactia microphylla),
tick trefoils (Desmodium spp.), and
spikegrass (Chasmanthium
sessiliflorum). Vines are represented by
muscadine grape (Vitis rotundifolia),
Virginia creeper (Parrhenocissus
quinquefolia), and various briers
(Smilax spp.).

This natural community type becomes
established on old coastal dunes that
have been stabilized long enough to
sustain forests. In time, the
accumulation of humus contributes to
moisture retention of soils, while the
canopy minimizes temperature
fluctuations by reducing soil warming
during the day and heat loss at night.
Because of the underlying deep sands,
maritime forests are generally well-
drained.

Maritime forests have become prime
resort and residential property because
of their relatively protected locations
along the coast. Although this
community type originally occurred in
virtually continuous strips along the
Atlantic and Gulf Coasts, residential
developments and infrastructure
encroachments have severely
fragmented most occurrences.

National Wetlands Inventory. A
Service program that produces
information on the characteristics,
extent, and status of the Nation’s
wetlands and deepwater habitat. The
program’s strongest mandates come
from the Emergency Wetlands
Resources Act of 1986 (16 U.S.C. 3901),
which directs the Service to map
wetlands, conduct wetlands status and
trends studies, and disseminate the
information produced.

National Wetlands Priority
Conservation Plan. A plan developed by
the Service for the U.S. Department of
the Interior at the direction of Congress
through the Emergency Wetlands
Resources Act of 1986 (16 U.S.C. 3901).
The plan provides the criteria and
guidance for identifying wetlands that
warrant attention for Federal and State
acquisition using Land and Water
Conservation Fund appropriations.

Operations. (These activities are
ineligible under the program; the
definition is included to distinguish
these activities from acquisition,
restoration, enhancement, and
management.) Operations include
activities necessary for the functioning
of a facility or habitat to produce
desired results. These include public
use management and facility
management.

Program. The National Coastal
Wetlands Conservation Grant Program.
A program administered by the Service
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that awards Federal grants through a
competitive process to State agencies for
projects to acquire, restore, manage, or
enhance coastal wetlands.

Project. One or more related activities
necessary to fulfill a stated objective to
provide for the long-term conservation
of coastal wetlands including the lands
and waters, hydrology, water quality,
and wetland-dependent wildlife. These
activities can include acquisition,
restoration, enhancement, or
management of coastal wetlands.

Restoration. The manipulation of the
physical, chemical, or biological
characteristics of a site with the goal of
returning natural/historic functions to a
former or degraded wetland.

§84.12 What are the information
collection, record keeping, and reporting
requirements?

(a) Information collection
requirements include:

(1) An Application for Federal
Assistance (Standard Form 424);

(2) A proposal, following the guidance
of OMB Circular A—102 and the Federal
Aid Grant Application Booklet (OMB
Control Number 1018-0109), that
includes statements of need and
objective(s); a description of expected
results or benefits; the approach to be
used, such as procedures, schedules,
key personnel and cooperators, location
of the proposed action, and estimated
costs to accomplish the objective(s);
identification of any other actions that
may relate to the grant; and a
description of public involvement and
interagency coordination;

(3) Discussion of ranking criteria,
including a completed summary
information form (USFWS Form 3—
2179);

(4) Assurances of compliance with all
applicable Federal laws, regulations,
and policies (SF 424B or SF 424D); and

(5) Documents, as appropriate,
supporting the proposal; for example,
environmental assessments (including
the NEPA compliance checklist, USFWS
Form 3-2185) and evaluations of effects
on threatened and endangered species.

(6) A grant agreement form if the
proposal is selected for an award
(USFWS Form 3-1552); and

(7) A grant amendment form if the
agreement is modified (USFWS Form 3—
1591).

(b) Record-keeping requirements
include the tracking of costs and
accomplishments related to the grant as
required by 43 CFR 12.60, monitoring
and reporting program performance (43
CFR 12.80), and financial reporting (43
CFR 12.81). The project report should
include information about the acres
conserved, with a breakdown by
conservation method (for example,
acquired, restored, or both) and type of
habitat (list habitat types and include
the acreage of each). Are the results of
the project being monitored? Is there
evidence that the resources targeted in
the proposal (for example, anadromous
fish, threatened and endangered species,
and migratory birds) have benefited?

(c) Reporting requirements include
retention and access requirements as
specified in 43 CFR 12.82 and
authorized by OMB through the Federal
Aid Grant Application Booklet (OMB
Control Number 1018-0109).

Subpart B—Applying for Grants

§84.20 What are the grant eligibility
requirements?

(a) Eligible grant activities include:

(1) Acquisition of a real property
interest in coastal lands or waters from
willing sellers or partners (coastal
wetlands ecosystems), providing that
the terms and conditions will ensure the
real property will be administered for
long-term conservation.

(2) The restoration, enhancement, or
management of coastal wetlands
ecosystems, providing restoration,
enhancement, or management will be
administered for long-term
conservation.

(b) Ineligible activities include but are
not limited to:

(1) Projects that primarily benefit
navigation, irrigation, flood control, or
mariculture;

(2) Acquisition, restoration,
enhancement, or management of lands
to mitigate recent or pending habitat
losses resulting from the actions of
agencies, organizations, companies, or
individuals;

(3) Creation of wetlands by humans
where wetlands did not previously
exist;

(4) Enforcement of fish and wildlife
laws and regulations, except when
necessary for the accomplishment of
approved project purposes;

(5) Research;

(6) Planning as a primary project
focus (planning is allowable as a
minimal component of project plan
development);

(7) Operations and maintenance;

(8) Acquiring and/or restoring upper
portions of watersheds where benefits to
the coastal wetlands ecosystem are not
significant and direct; and

(9) Projects providing less than 20
years of conservation benefits.

§84.21 How Do | Apply for a National
Coastal Wetlands Conservation Grant?

(a) Eligible applicants should submit
their proposals to the appropriate
Regional Director of the U.S. Fish and
Wildlife Service. Proposals must be
complete upon submission, and must
include the information outlined in
§84.22 to be complete.

(1) Service Regional Federal Aid
Offices’ responsibilities for
administration of this grant program
include: Notifying the States of the
program, its requirements, and any
changes that occur; determining the
State agencies designated by the
Governor as eligible applicants;
ensuring that only eligible applicants
apply for grants; coordinating with
various Service programs to ensure that
sound and consistent guidance is
communicated to the States;
determining proposal eligibility and
substantiality; and determining 75
percent match eligibility and notifying
the States of approved and disapproved
proposals.

(2) Service Divisions of Ecological
Services in the regions and field and
Fisheries and Habitat Conservation in
the national office provide technical
assistance and work with Federal Aid to
encourage State participation in this
process.

(3) Send your proposals to the
appropriate Regional Offices, as follows:

Coastal states by service regions

Regional contact information

American Samoa, California, Commonwealth of the Northern Mariana
Islands, Guam, Hawaii, Oregon, and Washington (Region 1).

Texas (REJION 2) ..ccccevvieeriiiiieiie e

lllinois, Indiana, Michigan, Minnesota, Ohio, and Wisconsin (Region 3)

Regional Director (Attention: Federal Aid), U.S. Fish and Wildlife Serv-
ice, Eastside Federal Complex, 911 NE 11th Avenue, Portland, Or-
egon 97232-4181, (503) 231-6128.

Regional Director (Attention: Federal Aid), U.S. Fish and Wildlife Serv-
ice, P.O. Box 1306, 500 Gold Avenue, SW, Albuguerque, New Mex-
ico 87103, (505) 248-7450.

Regional Director (Attention: Federal Aid), U.S. Fish and Wildlife Serv-
ice, Bishop Henry Whipple Federal Building, 1 Federal Drive, Fort
Snelling, Minnesota 55111-4056, (612) 713-5130.
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Coastal states by service regions Regional contact information

Alabama, Florida, Georgia, Mississippi, North Carolina, Puerto Rico,
South Carolina, and the Virgin Islands. Louisiana is not eligible to
participate under Section 305 of 16 U.S.C. 3954, because Louisiana
has its own separate program. (Region 4).

Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hamp-
shire, New Jersey, New York, Pennsylvania, Rhode Island, and Vir-
ginia (Region 5).

Alaska (REJION 7) ..cuviiiiiiiiiiiie ettt

Regional Director (Attention: Federal Aid), U.S. Fish and Wildlife Serv-
ice, 1875 Century Boulevard, Suite 324, Atlanta, Georgia 30345,
(404) 679-4159.

Regional Director (Attention: Federal Aid), U.S. Fish and Wildlife Serv-
ice, 300 Westgate Center Drive, Hadley, Massachusetts 01035—
9589, (413) 253-8508.

Regional Director (Attention: Federal Aid), U.S. Fish and Wildlife Serv-
ice, 1011 East Tudor Road, Anchorage, Alaska 99503, (907) 786—

3435.

(b) The Program operates on an
annual cycle. Regional Federal Aid
Offices request proposals from the
States in early April. Proposals must be
received by the Regional Director on or
before a due date set in early June in
order to be considered for funding in the
following fiscal year. Check with your
Regional Office each year for the exact
due dates. Regions review proposals for
eligibility and substantiality. Regions
may rank eligible and substantial
proposals and submit them to the
national office of the Service in
Washington, DC, by a date set in late
June. A Review Panel coordinated by
the Service’s National Office of
Fisheries and Habitat Conservation
reviews and ranks proposals in early
August using the criteria established in
this rule. The Director selects the
proposals and announces the grant
recipients at the beginning of the new
fiscal year (October 1).

(c) More than one agency in a State
may submit proposals to the Service if
the Governor determines that more than
one agency has responsibility for coastal
wetlands.

(d) A project proposal that includes
several separate and distinct phases may
be submitted in phases, but any
succeeding phases must compete
against other proposals in the year
submitted. Obtaining money for one
phase of a project will not be contingent
upon acquiring money for another phase
of that same project.

(e) The Federal (Program) share will
not exceed $1 million per project.

(f) The percentage of non-Federal
match (cash or in-kind) must not be less
than 25 percent of the total costs if the
State has a designated fund or not less
than 50 percent without a fund.

§84.22 What needs to be included in grant
proposals?

Proposals must include the following:

(a) Application for Federal Assistance
(Standard Form 424);

(b) A Statement of Assurances of
compliance with applicable Federal
laws, regulations, and policies (either
Standard Form 424B or 424D); and

(c) A project statement that identifies
and describes:

(1) The need within the purposes of
the Act;

(2) Discrete, quantifiable, and
verifiable objective(s) to be
accomplished during a specified time
period;

(3) Expected results or benefits, in
terms of coastal lands and waters, the
hydrology, water quality, or fish and
wildlife dependent on the wetlands;

(4) The approach to be used in
meeting the objectives, including
specific procedures, schedules, key
personnel, and cooperators;

(5) A project location, including two
maps: A map of the State showing the
general location of the proposal, and a
map of the project site;

(6) Estimated costs to attain the
objective(s) (the various activities or
components of each project should be
broken down by cost and by
cooperator);

(7) If the request is more than
$100,000 (Federal share), the applicant
must submit a Form DI-2010, certifying
that the grant money will not be used
for lobbying activities;

(8) A concise statement, with
documentation, of how the proposal
addresses each of the 13 numeric
criteria including a summary using FWS
Form No. 3-2179 (see § 84.32);

(9) A description of the State trust
fund that supports a request for a 75
percent Federal share in sufficient detail
for the Service to make an eligibility
determination, or a statement that
eligibility has been previously approved
and no change has occurred in the fund;

(10) A list of other current coastal
acquisition, restoration, enhancement,
and management actions; agency(ies)
involved; relationship to the proposed
grant; and how the proposal fits into
comprehensive natural resource plans
for the area, if any; and

(11) Public involvement or
interagency coordination on coastal
wetlands conservation projects that has
occurred or is planned that relates to
this proposal (Specify the organizations
or agencies involved and dates of
involvement.).

Subpart C—Project Selection

§84.30 How are projects selected for
grants?

Project selection is a three-step
process: proposal acceptance, proposal
ranking, and proposal selection.

(a) Proposal acceptance. (1) The
Regional Federal Aid Offices decide
whether a proposal should be accepted
for consideration by determining if the
proposal is complete, substantial, and
contains activities that are eligible.
Proposals that do not qualify are
immediately returned to the State.
Revision and resubmission of returned
proposals is allowable during this
period, which is in June (check with
your Regional Office for the exact dates
each year). If any of the factors of
completeness, substantiality, or
eligibility are not met, the Regions
should not forward the proposal to the
Washington Office.

(2) To be considered for acceptance,
the proposal must be substantial in
character and design. A substantial
proposal is one that:

(i) Identifies and describes a need
within the purposes of the Act;

(ii) Identifies the objective to be
accomplished based on the stated need;

(iii) Uses accepted principles, sound
design, and appropriate procedures;

(iv) Provides public conservation
benefits that are cost effective and long-
term, i.e., at least 20 years; and

(v) Identifies obtainable, quantified
performance measures (acres enhanced,
restored, or protected) that help achieve
the management goals and objectives of
the National Coastal Wetlands
Conservation Grant Program. Through
this program, the States’ efforts and
leadership will help the Service meet its
Long-Term and Annual Performance
Goals as expressed in the Service’s
Annual Performance Plan.1

(3) The grant limit is $1 million.
Proposals requesting Program awards

1The Service’s Annual Performance Plan can be
found on the Service’s homepage at http://www//
fws.gov/r9gpra. For more information you might
also contact the Budget Office at 202—208-4596 or
the Planning and Evaluation Staff at 202—-208-2549.
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that exceed $1 million will be returned
to the appropriate State. Similarly,
individual projects that have clearly
been divided into multiple proposals for
submission in one grant cycle to avoid
this limit will be returned to the
appropriate State. The State can revise
and resubmit the proposal so that the
request does not exceed the $1 million
limit.

(b) Proposal ranking. Once a proposal
is accepted by the Region, the Regional
Federal Aid Office sends the proposal to
the National Federal Aid Office, which
works with the National Office of the
Fish and Wildlife Management and
Habitat Restoration Program for
distribution to a Review Panel. The
Review Panel includes representation
from our coastal Regions and from other
Service Programs, for example, the
Endangered Species Program. The
Fisheries and Habitat Conservation
Program is responsible for coordinating
the review and ranking of proposals
according to the established criteria, a
process that usually involves a national
meeting.

(c) Proposal selection. The Review
Panel’s recommendations are forwarded
to the Director of the Service for a final
review and project selection. The
Director announces the selection by
October 1.

§84.31 An overview of the ranking criteria.

(a) The primary objective of the
proposal will be to acquire, restore,
enhance, or manage coastal wetlands to
benefit coastal wetlands and the
hydrology, water quality, and fish and
wildlife dependent upon them. The
Program will not provide grants, for
example, for construction or repair of
boat ramps or docks for recreational
purposes and construction or support of
research facilities or activities. The
purpose of the ranking criteria is to
provide a means for selecting the best
projects—those that produce the
maximum benefits to coastal wetlands
and the fish and wildlife that depend on
them.

(b) Proposal ranking factors. (1)
Ranking criteria. As explained in
§ 84.32, we will evaluate proposals
according to 13 ranking criteria. These
criteria have varying point values.
Proposals must address each of these 13
criteria.

(2) Additional considerations. Even
though the criteria provide the primary
evaluation of proposals, we may factor
additional considerations into the
ranking decision at the national level. In
case of a tie, we will use these
additional considerations to rank
proposals having identical scores.

(c) The criteria in § 84.32 are not
listed in priority order.

(d) Points are assigned on the basis of
a completed project, rather than current
conditions, e.g., count 50 acres of
estuarine emergent wetlands if 50 acres
of that habitat type will be restored
when the project is completed.

(e) A range of points rather than a set
point value allows the reviewer to
distinguish between, for example, a
proposal that provides some foraging
habitat for a threatened species versus
one that provides critical nesting habitat
of several endangered species. Scoring
guidance is included with the
individual criteria.

(f) A total of 64 points is possible
under the scoring system.

(g) If a grant proposal is not selected,
the State may resubmit it for
reconsideration in subsequent fiscal
years. Resubmission of a grant proposal
is the responsibility of the applicant.

§84.32 What are the ranking criteria?

(a) The U.S. Fish and Wildlife Service
will rank proposals using the 13 criteria
listed below. In the following list, a
description of each criterion is followed
by examples and the points they would
receive for that criterion.

(1) Wetlands conservation. Will the
project reverse coastal wetland loss or
habitat degradation in decreasing or
stable coastal wetland types? Will it
conserve wetlands to prevent losses of
decreasing or stable wetland types?
(Maximum: 7 points)

(i) The majority of the project area
(over 50 percent) is nationally
decreasing coastal wetland types,2 or
the majority is regionally decreasing
wetlands types in which the case for
regionally decreasing is well-
documented (Up to 7 points). The
nationally decreasing types are
estuarine intertidal emergent; estuarine
intertidal forested; estuarine intertidal
scrub-shrub; marine intertidal;
palustrine emergent; palustrine forested;
and palustrine scrub-shrub. Describe the
wetlands using terms listed above.
Include a breakdown showing the
percentage of the proposal’s total and
wetland acreage in decreasing types.
Provide National Wetlands Inventory
codes/information if available.
Information about these can be found on
the National Wetland Inventory’s web
site at http://wetlands.fws.gov.

(ii) The majority of the project area
(over 50 percent) is nationally stable
coastal wetlands types 2 (Up to 5

2These designations are based on the National
Wetlands Priority Conservation Plan. For more
information about the plan, or to receive a copy of
the document, refer to the contact information
provided in § 84.21.

points). The nationally stable types are
estuarine intertidal non-vegetated and
estuarine subtidal. Describe the
wetlands using the terms listed above.
Include a breakdown showing the
percentage of the proposal’s total and
wetland acreage in stable types. Provide
National Wetlands Inventory codes/
information if available.

(iii) Wetlands benefited are less than
50 percent of the project area. (Up to 3
points)

(iv) If the project would benefit
wetlands in the upper portion of the
coastal watershed, but does not
demonstrate significant and direct
benefits to coastal wetlands, the
proposal will not receive any points. (0
points)

(v) We will award a full 7 points to
proposals that document that over 50
percent of their project area would be,
upon project completion, decreasing
coastal wetland types. A combination of
decreasing and stable types that is over
50 percent of the project area could
receive an intermediate score of 4, 5, or
6 points, depending on the balance
between decreasing and stable types. If
wetlands are 50 percent or less of the
project area, use the following guide for
allocating points: 25 to 50 percent of the
project area is decreasing or stable
wetlands, 2, 3, or 4 points; 5 to 24
percent, 1 or 2 points; and less than 5
percent, 0 points.

(2) Maritime forests on coastal
barriers. Will the proposal significantly
benefit maritime forests on coastal
barriers? The coastal barrier does not
need to be a unit of the Coastal Barrier
Resources System. (Maximum: 7 points)

(i) The proposal documents
significant benefit to maritime forests on
a coastal barrier. Describe the forest in
sufficient detail so reviewers can
determine whether it meets the
definition of “maritime forest.” (Up to 7
points)

(ii) The proposal does not benefit
maritime forests on a coastal barrier. (0
points)

(iii) For this criterion most scores
should be either 0 or 7. If questions arise
about the significance of the benefit or
whether the forests meet the strict
definition, an intermediate score could
be given.

(3) Long-term conservation. Does the
project ensure long-term conservation of
coastal wetland functions? The project
must provide at least 20 years of
conservation benefits to be eligible.
(Maximum: 7 points)

(i) Once the project is complete, the
project will provide continuing coastal
wetlands benefits in perpetuity (100
years or longer). (7 points)
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(ii) Once the project is complete, the
project will provide continuing coastal
wetland benefits for 50-99 years. (3 to
6 points)

(iii) Once the project is complete, the
proposal will provide continuing coastal
wetlands benefits for 20—49 years. (1 to
3 points)

(iv) The proposal should show how
the project will be maintained and the
benefits sustained over time. Proposals
must include adequate documentation
of long-term conservation of coastal
wetland values, such as a 25-year
easement, to receive points for this
criterion. If part of the project’s benefits
will be perpetual (owned in fee title, for
example) and part is estimated to last 20
years, reviewers should weigh the
different elements of the project and
give an intermediate score.

(4) Coastal watershed management.
Would the completed project help
accomplish the natural resource goals
and objectives of one or more formal,
ongoing coastal ecosystem or coastal
watershed management plan(s) or
effort(s)? Describe the management plan
or effort(s). (Maximum: 3 points)

(i) The project supports the natural
resource goals of identified formal,
ongoing coastal ecosystem or coastal
watershed management plans or efforts.
Describe the management plan(s) and/or
effort(s) and explain how this project
relates to its objectives. A plan that very
specifically identifies the site will
receive more points than a plan
containing many generic references. (Up
to 3 points)

(ii) The project does not support the
natural resource goals and objectives of
a formal, ongoing coastal ecosystem or
coastal watershed management effort. If
the proposal benefits the upper portions
of coastal watersheds, but provides no
significant and direct benefits to the
coastal wetlands ecosystems, the
proposal will not receive points. (0
points)

(5) Conservation of threatened and
endangered species. Will the project
benefit any federally listed endangered
or threatened species, species proposed
for Federal listing, recently delisted
species, or designated or proposed
critical habitat in coastal wetlands? Will
it benefit State-listed threatened and
endangered species? (Maximum: 5
points)

(i) The project will provide, restore, or
enhance important habitat (e.g., nesting,
breeding, feeding, nursery areas) for
federally listed or proposed endangered
or threatened species that use the
coastal area project site for at least part
of their life cycle. The project will
benefit recently delisted species and
habitat conservation plans developed

under the auspices of the Endangered
Species Act. List the species and their
status (e.g., threatened or endangered)
and provide documentation (e.g., cite
recovery plan, attach letter from species
expert) of current or recent species
occurrence in the coastal area project
site. Describe the importance of the
habitat. (Up to 5 points)

(ii) The project will provide, restore,
or enhance important habitat for State-
listed threatened and endangered
species. (Up to 2 points)

(iii) The project will not provide,
restore, or enhance important habitat for
federally or State-listed or proposed
endangered or threatened species in the
coastal area project site for any part of
their life cycle. If the proposal provides
benefits to threatened and endangered
species in the upper portion of the
coastal watershed, but provides no
significant and direct benefits to
threatened and endangered species
using coastal wetlands ecosystem
habitat, the proposal will not receive
any points. (0 points)

(iv) The combined scores of
subparagraphs (a)(5)(i) and (a)(5)(ii) of
this section cannot exceed the 5-point
maximum.

(6) Benefits to fish. Will the project
provide, restore, or enhance important
fisheries habitat? (Maximum: 5 points)

(i) The project will provide, restore, or
enhance important habitat (i.e.,
spawning, nursery, juvenile, or foraging
habitat) for specific species that use the
coastal area project site for at least part
of their life cycle. These species may
include anadromous, interjurisdictional,
or other important species. List species,
habitat types, and benefits to each
species. (Up to 5 points)

(ii) The project does not document
current or future benefits to fish species
and their habitat. (0 points)

(iii) The more specific the information
is on the use of the area and the
importance of the habitat, the greater the
points. An area specifically identified as
critical for conservation in a fisheries
management plan will, for example,
receive more points than one which is
not.

(7) Benefits to coastal-dependent or
migratory birds. Will the project
provide, restore, or enhance important
habitat for coastal-dependent or
migratory birds?

(i) The project will provide, restore, or
enhance important habitat (i.e.,
breeding, staging, foraging, wintering/
summering habitat) benefits for at least
part of the life cycle of coastal
dependent or migratory birds. List the
species and habitat types, and describe
the benefits to each. (Up to 5 points)

(ii) The project will not significantly
benefit coastal-dependent or migratory
birds. (0 points)

(iii) We will give maximum points to
projects that benefit coastal-dependent
species identified in the North
American Waterfowl Plan or listed as
species of management concern.3
Proposals should also include
information that demonstrates how the
project will contribute to the regional
goals developed under the U.S.
Shorebird Conservation Plan, the North
American Waterbird Conservation Plan,
Partners in Flight, the North American
Waterfowl Management Plan, or other
bird conservation initiatives. Proposals
that fail to do so will not receive
maximum points. Indicate if the
proposed area has been specifically
identified by any program or agency for
its migratory bird values.

(8) Prevent or reduce contamination.
Will the project prevent or reduce input
of contaminants to the coastal wetlands
and associated coastal waters, or restore
coastal wetlands and other associated
coastal waters that are already
contaminated? (Maximum: 5 points)

(i) The project will prevent significant
inputs of contaminants or will provide
significant improvements to the quality
of the coastal wetland and associated
waters through protection from
contaminants or restoration, including
assimilation of nutrients and
nonpersistent toxic substances. Describe
the types and sources of possible or
current impairment to the coastal
wetland and other associated coastal
waters (e.g., to water quality, sediments,
flora, or fauna). Describe how
contaminant inputs or residues will be
prevented, reduced, or eliminated.
Preventing contaminants by precluding
residential development through
acquisition will not normally warrant
full points unless the applicant can be
shown that significant contamination
would have occurred otherwise. (Up to
5 points)

(ii) The proposal will not significantly
prevent impairment or improve the
quality of the coastal wetland and
associated coastal waters. If the proposal
provides positive water quality benefits
in the upper portions of watersheds, but
provides no significant and direct
positive water quality benefits to coastal
wetland ecosystems, the proposal will
not receive points. (0 points)

(ii1) Show direct links between
contamination and wildlife and aquatic
habitats. To receive full points, you

3For more information about species of
management concern, visit the website
migratorybirds.fws.gov or contact the Division of
Migratory Bird Management at 703-358-1714.
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should provide documentation of the
linkage. Reviewers may consider the
extent of contaminants prevention/
reduction when assigning points.
Proposals having the potential to
produce an attractive nuisance (e.g.,
acquiring and/or restoring a wetland
that will be attractive to wildlife and
that also has the potential to accumulate
high levels of persistent toxic metals or
hydrocarbon compounds) will not
receive points.

(9) Catalyst for future conservation. Is
the project proposal designed to
leverage other ongoing coastal wetlands
protection projects in the area, such as
acquisition of areas to add to already
acquired coastal lands, or provide
impetus for additional restoration?
(Maximum: 4 points)

(i) The project will be essential (e.g.,
key to completion or implementation of
a greater conservation plan) to further
advance or promote other coastal
projects under way. Explain why. (Up to
4 points)

(ii) The project proposal does not
demonstrate a positive impact on other
coastal projects. (0 points)

(iii) To receive the maximum number
of points, the proposal should be
essential to the initiation or completion
of a larger project. Examples may
include acquisition of key in-holdings
within a larger protected area, funds
necessary to acquire fee simple interest
in properties where a conservation
easement has already been secured, and
funds necessary to complete restoration
activities to a protected area.

(10) Partners in conservation. Will the
proposal receive financial support,
including in-kind match, from private,
local, or other Federal interests?
(Maximum: 4 points)

(i) The proposal includes the State
applicant plus one or more non-State
financial partners. (Up to 4 points)

(ii) The proposal includes only
financial support from the State
applicant. (0 points)

(iii) A written description of
commitment of funds or in-kind match
from the partners must accompany the
proposal. (This requirement is in
addition to signing the Assurances
Form.) The purpose of this criterion is
to promote partnerships with private,
local, or other Federal agencies rather
than to increase the dollar amount of the
matching share. Therefore, no specific
minimum amount is indicated here. At
least two partners, in addition to the
State applicant, should have committed
money to the project to receive
maximum points.

(11) Federal share reduced. Does the
proposal significantly reduce the
Federal share by providing more than

the required match amount? In the case
of a Territory or Commonwealth that
does not require match funds, does the
proposal include financial support from
sources other than the Territory or
Commonwealth? (Maximum: 5 points)

(i) The State, territory, or
commonwealth applicant must have a
non-Federal funding source (in-kind
match does not count for this criterion)
that reduces the Federal share. (Up to 5
points)

(ii) The maximum Federal share is
requested by the proposal. (0 points)

(iii) The purpose of this criterion is to
increase the amount of money from non-
Federal sources. This increase decreases
the need for Federal match dollars, so
that Federal dollars can help more
projects. Documentation of each
partner’s financial commitment must
accompany the proposal to receive
points. If the State itself provides the
excess match, the State should receive
credit for reducing the Federal share.
Each 5 percent above the required State
match would be approximately equal to
1 point. The following two examples,
using both a 50 and 75 percent Federal
match share, define a 10 percent
increase in a State’s match amount.

(A) Example 1-50—Percent Federal
Match

If the total project costs are $100,000,
then the required State match share is
$50,000.

If the State or a partner provides an
additional cash contribution equal to
10 percent of the $50,000, $5,000.
This is defined as a 10 percent
increase in the State match.*

(B) Example 2—75—Percent Federal
Match

If the total project costs are $100,000,
then the required State match share is
$25,000.

If the State or a partner provides an
additional cash contribution equal to
10 percent of the $25,000, $2,500.
This is defined as a 10 percent
increase in the State match.*

(12) Education/outreach program or
wildlife-oriented recreation. Is the
project designed to increase
environmental awareness and develop
support for coastal wetlands
conservation? Does it provide
recreational opportunities that are
consistent with the conservation goals
of the site? (Maximum: 3 points)

(i) The proposal includes a site-
specific, substantive education/outreach

4From sources other than Federal agencies.

Natural Resource Damage Assessment funds may in
some cases be defined as ‘“non-Federal.” See
discussion under § 84.46 on What are the cost-
sharing requirements?

or wildlife-oriented recreation program.
(Up to 3 points)

(ii) The proposal does not include a
substantive education/outreach or
wildlife-oriented recreation program. (0
points)

(iii) The proposal must describe what
makes this program substantive and link
it closely with the specific site to
receive full points. Programs supported
by activities or funds from partners
should be encouraged over use of
project dollars. Project proposals may
include substantive education/outreach
components necessary for the
completion of the project. However,
these should be activities that
complement or support the primary goal
of the project.

(13) Other factors. Do any other
factors, not covered in the previous
criteria, make this project or site
particularly unique and valuable? Does
the project offer important benefits that
are not reflected in the other criteria?
The following list includes examples of
projects that provide benefits not
reflected in other criteria. (Maximum: 4
points)

(i) The project might provide
significant benefits to, for example: rare
or threatened habitat types; biodiverse
habitats; rare and declining species; and
the local community.

(ii) The project would be particularly
cost-effective, providing very significant
resource benefits for the cost.

(iii) The project would assist in the
prevention or control of invasive
species.

(iv) The project would provide
important cultural or historical resource
benefits.

(v) The project would provide other
benefits.

(vi) Reviewers should not assign
points to resource values covered by
other criteria. The proposal should
provide a short narrative to support
claims to Other Factors points.

(b) Additional considerations. We will
factor the following considerations into
the ranking process if two or more
proposals have the same point totals.
The tie-breaking factors are as follows:

(1) The project would prevent the
destruction or degradation of habitat
from pending sale of property, from
adverse effects of current activities such
as draining of wetlands, or from natural
processes such as erosion at excessive
rates;

(2) The project would protect unique
and significant biological diversity;

(3) The project has lower costs per
acre conserved; and

(4) In the project proposal the State or
third party provides lands as opposed to
using lands already owned by the State
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or third party as part of the State
matching share.

(c) All proposals must include the
information described in paragraphs (b)
(1)—(4) of this section. If a tie occurs
between two or more proposals, the
reviewers need to have this information
available immediately to decide which
proposal or proposals should be
recommended for selection.

Subpart D—Conditions on Acceptance/
Use of Federal Money

§84.40 What conditions must | follow to
accept Federal grant money?

(a) The audit requirements for State
and local governments (43 CFR part 12),
and

(b) The uniform administrative
requirements for grants and cooperative
agreements with State and local
governments (43 CFR part 12).

§84.41 Who prepares a grant agreement?
What needs to be included?

The coastal State and the Fish and
Wildlife Service work together to
develop a Grant Agreement (Form 3—
1552) upon completion of the review by
the Regional Director to determine
compliance with applicable Federal
laws and regulations. The Grant
Agreement includes the grant title, the
grant cost distribution, the agreement
period, other grant provisions, and
special grant conditions. If a Coastal
Barrier Unit is affected, the Service must
conduct internal consultations pursuant
to Section 6 of the Coastal Barrier
Resources Act, as amended by the
Coastal Barrier Improvement Act, prior
to providing any grant monies to that
State.

§84.42 What if a grant agreement is not
signed?

Monies that have been allocated for a
grant will be held until December 31 of
the following year. If a grant agreement
has not been signed by the State and the
Service and, therefore, the money has
not been obligated for the approved
grant by that date, the funds
automatically are returned to the
Program account in Washington.

§84.43 How do States get the grant
monies?

Funding to States is provided on a
reimbursable basis. See § 84.47 for
information on what costs can be
reimbursed. The Service may reimburse
the State for projects completed, or
make payments as the project
progresses. For construction work and
labor, the Service and the State may
jointly determine, on a case-by-case
basis, that payments may be made in
advance. We will minimize the time

elapsing between the transfer to the
State and the State’s need for the funds,
and the time period will be subject to a
specific determined need for the funds
in advance. Except for extenuating
circumstances, a reasonable time period
to advance funds to a State is up to 3
days. OMB Circular A-102, Parts IT and
111, 43 CFR part 12, and 31 CFR part 205
provide specific information on
methods and procedures for transferring
funds.

§84.44 What is the timetable for the use of
grant money?

Once money is granted to the coastal
States, the money is available to those
States for the time designated in the
grant agreement. If a State needs more
time, the State must apply for an
extension of time by amending the grant
agreement. If the Service does not
extend the time, the unobligated monies
return to the Service for expenditure on
future grants. Also, if a State cannot
spend the money on the approved
project, the State must notify the
appropriate Regional Director as soon as
possible so that the money can revert
back to the Service for future grants.

§84.45 How do | amend a proposal?

Following procedures in 43 CFR
12.70, you must submit a signed original
and two copies of the revised SF 424,
the revised portion of the project
statement if appropriate, and an
explanation of the reason for the
revision to the Regional Director
(Federal Aid).

§84.46 What are the cost-sharing
requirements?

(a) Except for certain insular areas, the
Federal share of an approved grant will
not exceed 50 percent of approved costs
incurred. However, the Federal share
may be increased to 75 percent for
coastal States that have established and
are using a fund as defined in § 84.11.
The Regions must certify the eligibility
of the fund in order for the State to
qualify for the 75 percent matching
share.

(b) The following insular areas:
American Samoa, Guam, the
Commonwealth of the Northern Mariana
Islands, and the U.S. Virgin Islands,
have been exempted from the matching
share, as provided in Pub. L. 95-134,
amended by Pub. L. 95-348, Pub. L. 96—
205, Pub. L. 98-213, and Pub. L. 98-454
(48 U.S.C. 1469a). Puerto Rico is not
exempt from the match requirements of
this Program.

(c) The State may provide materials
(e.g., heavy equipment) or other services
as a noncash match for portions of the
State’s matching share. The State may

also provide the value of land, including
the land proposed for restoration,
enhancement, or management as a
noncash match, provided that the land
is necessary and reasonable for
completing the project. For example, if
a State proposes to manage a contiguous
wetland of 100 acres, and already owns
10 of the 100 acres, the State can apply
the current value of the 10 acres,
provided that the 10 acres are necessary
to manage the entire 100 acres. If the 10-
acre wetland were not contiguous and
no connection could be made that the
10 acres were needed to manage the
proposed wetland, the State could not
use the 10 acres as a noncash match.
Review 43 CFR 12.64 for determining
the value of in-kind contributions.

(d) The requirements in 43 CFR 12.64
and Service Manual Part 522 FW 1.135
apply to in-kind matches or cost-sharing
involving third parties. Third party in-
kind contributions must represent the
current market value of noncash
contributions furnished as part of the
grant by another public agency, private
organization, or individual. In-kind
matches must be necessary and
reasonable to accomplish grant
objectives.

(e) Coastal States must commit to
their matching share of the total costs by
signing the Application for Federal
Assistance (SF 424), the Assurances (SF
424B or SF 424D), and the Grant
Agreement (Form 3—-1552).

(f) No Federal monies, non-Federal
monies, in-kind contributions, or
National Fish and Wildlife Foundation
grant program monies that will be or
have been previously used to satisfy the
matching requirement of another
Federal grant can be used as part of the
coastal State’s matching share.

(g) The coastal State is responsible for
ensuring the full amount of that State’s
matching requirement, either with State
funds or from contributions toward the
proposal from other agencies, groups, or
individuals. Sources other than State
applicant funds must be documented
and approved as eligible.

(h) Total Federal contributions
(including all Federal sources outside of
the Program) may not exceed the
maximum eligible Federal share under
the Program. This includes monies
provided to the State by other Federal
programs. If the amount of Federal
money available to the project is more
than the maximum allowed, we will
reduce the Program contribution by the
amount in excess.

5 From the Fish and Wildlife Service Manual,
available on-line at http://www.fws.gov/directives/
index.html.
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(i) Natural Resource Damage
Assessment funds that are managed by
a non-Federal trustee are considered to
be non-Federal, even if these monies
were once deposited in the Department
of the Interior’s Natural Resource
Damage Assessment and Restoration
Fund, provided the following criteria
are met:

(1) The monies were deposited
pursuant to a joint and indivisible
recovery by the Department of the
Interior and non-Federal trustees under
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) or the Oil Pollution Act
(OPA);

(2) The non-Federal trustee has joint
and binding control over the funds;

(3) The co-trustees agree that monies
from the fund should be available to the
non-Federal trustee and can be used as
a non-Federal match to support a project
consistent with the settlement
agreement, CERCLA, and OPA; and

(4) The monies have been transferred
to the non-Federal trustee.

§84.47 What are allowable costs?

(a) Allowable grant costs are limited
to costs necessary and reasonable to
achieve approved grant objectives and
meet the applicable Federal cost
principles in 43 CFR 12.62 (b).

(b) If a project or facility is designed
to include purposes other than those
eligible under the Act, the costs must be
prorated among the various purposes.

(c) If you incur costs before the
effective date of the grant, they cannot
be reimbursed, with the exception that
we can allow preliminary costs, but
only with the approval of the
appropriate Regional Director.
Preliminary costs may include costs
necessary for preparing the grant
proposal, such as feasibility surveys,
engineering design, biological
reconnaissance, appraisals, or
preparation of grant documents such as
environmental assessments for
compliance with the National
Environmental Policy Act.

§84.48 What are the procedures for
acquiring, maintaining, and disposing of
real property?

(a) Acquisition, maintenance, and
disposal of real property must follow
the rules established in 43 CFR 12.71
and 50 CFR 80.14.

(1) Title to real property acquired
under a grant or subgrant must be vested
in the State or subgrantee, including
local governments and nonprofit
organizations. States must submit
documentation (e.g., appraisals and
appraisal reviews) to the Regional
Director who must approve it before the

State becomes legally obligated for the
purchase. States will provide title
vesting evidence and summary of land
costs upon completion of the
acquisition. The grant agreement and
any deed to third parties (e.g.,
conservation easement or other lien on
a third-party property) must include
appropriate language to ensure that the
lands and/or interests would revert back
to the State or Federal Government if
the conditions of the grant were no
longer being imﬁlemented.

(2) In cases where the interest
obtained is less than fee simple title, the
interest must be sufficient for long-term
conservation of the specified wetlands
resources.

(3) Real property acquired with
National Coastal Wetlands Conservation
Grant funds must continue to serve the
purpose for which it was acquired. If
acquired property is used for reasons
inconsistent with the purpose(s) for
which acquired, such activities must
cease and any adverse effects on the
property must be corrected by the State
or subgrantee with non-Federal monies
in accordance with 50 CFR 80.14.

(4) The State or subgrantee may not
dispose of or encumber its title or other
interest in real property without prior
approval of the appropriate Regional
Director of the Service. Real property
includes, but is not limited to, lands,
buildings, minerals, energy resources,
timber, grazing, and animal products. If
real property is sold, the State or
subgrantee must compensate the Service
in accordance with 43 CFR 12.71(c)(2).

(5) If rights or interests obtained with
the acquisition of coastal wetlands
generate revenue during the Grant
Agreement period, the State will treat
the revenue as program income and use
it to manage the acquired properties. If
the State sells or leases real property,
the State must treat the proceeds as
program income and return the money
to the Federal Aid program regardless of
the grant period.

(6) Inconsistent use that is not
corrected can be grounds for denying a
State future grants under this Program.

(b) A coastal State is responsible for
design, supervision, and inspection of
all major construction projects in
accordance with accepted engineering
standards.

(1) The coastal State must have
adequate rights to lands or waters where
restoration or enhancement projects are
planned to ensure protection and use of
the facilities or structures throughout
their useful life.

(2) The construction, enlargement, or
rehabilitation of dams are subject to
Federal standards for dam design. If
requested, the State must provide to the

Regional Office written certification that
any proposed changes to a dam meet
Federal standards.

(3) The coastal State must operate and
maintain facilities, structures, or related
assets to ensure their use for the stated
project purpose and that they are
adequately protected.

(c) Acquisition, property records,
maintenance, and disposal of equipment
must be made in accordance with 43
CFR 12.72.

§84.49 What if the project costs more or
less than originally expected?

All requests for additional monies for
approved coastal wetland grants will be
subject to the entire review process
along with new grants. Any monies left
over after the project is complete, or if
the project is not completed, should be
returned to the Washington Office for
use in following years. If a State has
lands it wishes to acquire, restore, or
enhance in close proximity to the
original project, and the Region deems
that spending project monies in these
areas would provide similar benefits,
the Region may use unspent balances to
pay for these projects with prior
approval from the Washington Office.
States must provide adequate
justification and documentation to the
Regions that the lands acquired,
restored, or enhanced are similar to
those in the original proposal and
provide similar benefits to fish and
wildlife.

§84.50 How does a State certify
compliance with Federal laws, regulations,
and policies?

(a) In accepting Federal money,
coastal State representatives must agree
to and certify compliance with all
applicable Federal laws, regulations,
and policies. The applicant will need to
submit a Statement of Assurances
(either SF 424B or SF 424D) signed and
dated by an authorized agency
representative as part of the proposal.

(b) Compliance with environmental
and other laws, as defined in the Service
Manual 523 FW Chapter 1,5 may require
additional documentation. Consult with
Regional Offices for how this applies to
a specific project.

Dated: March 29, 2002.

Paul Hoffman,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 02—19065 Filed 7—29-02; 8:45 am)]
BILLING CODE 4310-55-P

6 The Fish and Wildlife Service Manual, see
footnote 3 for availability.
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EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Part 1611

Privacy Act Regulations

AGENCY: Equal Employment
Opportunity Commission.

ACTION: Proposed rule.

SUMMARY: The Equal Employment
Opportunity Commission is proposing
to revise its regulations which
implement the Privacy Act of 1974, to
exempt two EEOC systems of records
from some of the Act’s requirements.
DATE: Written comments on the
proposed rule must be received on or
before September 30, 2002. The
Commission proposes to consider any
comments received and thereafter adopt
final regulations.

ADDRESS: Comments should be
addressed to the Office of Executive
Secretariat, Equal Employment
Opportunity Commission, Room 10402,
1801 L Street, NW., Washington, DC
20507. As a convenience to
commenters, the Executive Secretariat
will accept comments transmitted by
facsimile (“FAX”’) machine. The
telephone number of the FAX receiver
is (202) 663—4114. (This is not a toll-free
number.) Only comments of six or fewer
pages will be accepted via FAX
transmittal. Receipt of FAX transmittals
will not be acknowledged, except that
the sender may request confirmation of
receipt by calling the Executive
Secretariat staff at (202) 663—4078
(voice) or (202) 663—4077 (TTY). (These
are not toll-free numbers.) Copies of
comments submitted by the public will
be available for review at the
Commission’s library, Room 6502, 1801
L Street, NW., Washington, DC 20507,
between the hours of 9:30 a.m. and 5
p.m.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Schlageter, Assistant Legal
Counsel, or Kathleen Oram, Senior
Attorney, Office of Legal Counsel, (202)
663—4669 (voice) or (202) 663—-7026

(TDD). This notice is also available in
the following formats: large print,
braille, audio tape and electronic file on
computer disk. Requests for this notice
in an alternative format should be made
to EEOC’s Publication Center at 1-800-
669-3362.
SUPPLEMENTARY INFORMATION: The
Commission proposes to amend
§1611.13 to exempt its system of records
EEOC-15, Internal Harassment
Inquiries, pursuant to section k(2) of the
Privacy Act, from subsections (c)(3), (d),
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)() and (f)
of the Privacy Act. In addition, the
Commission proposes to add a new
§1611.14, to exempt its system of
records EEOC-16, Office of Inspector
General Investigative Files, pursuant to
section (j)(2) from sections (c)(3), (d)(1),
(d)(2), (e)(1), (e)(2) and (e)(3) and
pursuant to section (k)(2) from sections
(€)(3), (d)(1), (d)(2) and (e)(1) of the Act.
Section (k) of the Privacy Act allows
an agency to exempt any system of
records from the above-referenced
subsections of the Act if it consists of
“investigatory material compiled for law
enforcement purposes.” 5 U.S.C.
552(k)(2). Section (j) of the Privacy Act
permits an agency to exempt a system
of records from sections of the Act,
including those noted above, if the
system of records is “‘maintained by an
agency or component thereof which
performs as its principal function any
activity pertaining to the enforcement of
criminal laws.” 5 U.S.C. 552(j)(2). The
files in the Internal Harassment
Inquiries system of records contain
information obtained by EEOC in its
internal investigations of allegations of
harassment filed by EEOC employees.
The files in the Office of Inspector
General Investigations Files system
contain information obtained during
investigations by the Office of Inspector
General relating to programs and
operations of the EEOC. It would
impede the law enforcement activities
of the Commission, and the Office of
Inspector General to apply the
disclosure and amendment provisions
of the Privacy Act to the two systems of
records. The regulation includes
detailed reasons for the exemption of
the two systems of records from the
particular provisions of the Privacy Act.

Regulatory Procedures

List of Subjects in 29 CFR Part 1611
Privacy Act.

For the Commission.
Cari M. Dominguez,
Chair.

Accordingly, it is proposed to amend
chapter XIV of title 29 of the Code of
Federal Regulations as follows:

PART 1611—[AMENDED]

1. The authority citation for Part 1611
continues to read as follows:

Authority: 5 U.S.C. 552a.

2. Section 1611.13 is revised to read
as follows:

§1611.13 Specific Exemptions—Charge
and complaint files

Pursuant to subsection (k)(2) of the
Act, 5 U.S.C. 552a(k)(2), systems EEOC—
1 (Age and Equal Pay Act
Discrimination Case Files), EEOC-3
(Title VII and Americans with
Disabilities Act Discrimination Case
Files), EEOC-15 (Internal Harassment
Inquiries) and EEOC/GOVT-1 (Equal
Employment Opportunity Complaint
Records and Appeal Records) are
exempt from subsections (c)(3), (d),
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(D), and (f)
of the Privacy Act. The Commission has
determined to exempt these systems
from the above named provisions of the
Privacy Act for the following reasons:

(a) The files in these systems contain
information obtained by the
Commission and other Federal agencies
in the course of harassment inquiries,
and investigations of charges and
complaints that violations of Title VII of
the Civil Rights Act, the Age
Discrimination in Employment Act, the
Equal Pay Act, the Americans With
Disabilities Act and the Rehabilitation
Act have occurred. In some instances,
EEOC and agencies obtain information
regarding unlawful employment
practices other than those complained
of by the individual who is the subject
of the file. It would impede the law
enforcement activities of the
Commission and other agencies if these
provisions of the Act applied to such
records.

(b) The subject individuals of the files
in these systems know that the
Commission or their employing
agencies are maintaining a file on their
charge, complaint, or inquiry, and the
general nature of the information
contained in it.

(c) Subject individuals of the files in
EEOC-1 (Age and Equal Pay Act
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Discrimination Case Files), EEOC-3
(Title VII and Americans with
Disabilities Act Discrimination Case
Files, and EEOC/GOVT-1 (Equal
Employment Opportunity Complaint
Records and Appeal Records) have been
provided a means of access to their
records by the Freedom of Information
Act. Subject individuals of the charge
files in system EEOC-3 have also been
provided a means of access to their
records by section 83 of the
Commission’s Compliance Manual.
Subject individuals of the case files in
system EEOC/GOVT-1 have also been
provided a means of access to their
records by the Commission’s Equal
Employment Opportunity in the Federal
Government regulation, 29 CFR
1614.108(f).

(d) Many of the records contained in
system EEOC/GOVT-1 are obtained
from other systems of records. If such
records are incorrect, it would be more
appropriate for an individual to seek to
amend or correct those records in their
primary filing location so that notice of
the correction can be given to all
recipients of that information.

(e) Subject individuals of the files in
each of these systems have access to
relevant information provided by the
allegedly discriminating employer,
accuser or harasser as part of the
investigatory process and are given the
opportunity to explain or contradict
such information and to submit any
responsive evidence of their own. To
allow such individuals the additional
right to amend or correct the records
submitted by the allegedly
discriminatory employer, accuser or
harasser would undermine the
investigative process and destroy the
integrity of the administrative record.

(f) The Commission has determined
that the exemption of these four systems
of records from subsections (c)(3), (d),
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(I) and (f)
of the Privacy Act is necessary for the
agency’s law enforcement efforts.

3. Section 1611.14 is added to read as
follows:

§1611.14 Exemptions—Office of Inspector
General Files

(a) General. The system of records
entitled Office of Inspector General
Investigative Files consists, in part, of
information compiled by the OIG for the
purpose of criminal law enforcement
investigations. Therefore, to the extent
that information in this system falls
within the scope of Exemption (j)(2) of
the Privacy Act, 5 U.S.C. 552a(j)(2), this
system of records is exempt from the
requirements of the following
subsections of the Privacy Act, for the
reasons stated below.

(1) From subsection (c)(3), because
release of an accounting of disclosures
to an individual who is the subject of an
investigation could reveal the nature
and scope of the investigation and could
result in the altering or destruction of
evidence, improper influencing of
witnesses, and other evasive actions that
could impede or compromise the
investigation.

(2) From subsection (d)(1), because
release of investigative records to an
individual who is the subject of an
investigation could interfere with
pending or prospective law enforcement
proceedings, constitute an unwarranted
invasion of the personal privacy of third
parties, reveal the identity of
confidential sources, or reveal sensitive
investigative techniques and
procedures.

(3) From subsection (d)(2), because
amendment or correction of
investigative records could interfere
with pending or prospective law
enforcement proceedings, or could
impose an impossible administrative
and investigative burden by requiring
the OIG to continuously retrograde its
investigations attempting to resolve
questions of accuracy, relevance,
timeliness and completeness.

(4) From subsection (e)(1), because it
is often impossible to determine
relevance or necessity of information in
the early stages of an investigation. The
value of such information is a question
of judgment and timing; what appears
relevant and necessary when collected
may ultimately be evaluated and viewed
as irrelevant and unnecessary to an
investigation. In addition, the OIG may
obtain information concerning the
violation of laws other than those
within the scope of its jurisdiction. In
the interest of effective law
enforcement, the OIG should retain this
information because it may aid in
establishing patterns of unlawful
activity and provide leads for other law
enforcement agencies. Further, in
obtaining evidence during an
investigation, information may be
provided to the OIG which relates to
matters incidental to the main purpose
of the investigation but which may be
pertinent to the investigative
jurisdiction of another agency. Such
information cannot readily be
identified.

(5) From subsection (e)(2), because in
a law enforcement investigation it is
usually counterproductive to collect
information to the greatest extent
practicable from the subject thereof. It is
not always feasible to rely upon the
subject of an investigation as a source
for information which may implicate
him or her in illegal activities. In

addition, collecting information directly
from the subject could seriously
compromise an investigation by
prematurely revealing its nature and
scope, or could provide the subject with
an opportunity to conceal criminal
activities, or intimidate potential
sources, in order to avoid apprehension.

(6) From subsection (e)(3), because
providing such notice to the subject of
an investigation, or to other individual
sources, could seriously compromise
the investigation by prematurely
revealing its nature and scope, or could
inhibit cooperation, permit the subject
to evade apprehension, or cause
interference with undercover activities.

(b) Specific. The system of records
entitled Office of Inspector General
Investigative Files consists, in part, of
investigatory material compiled by the
OIG for law enforcement purposes.
Therefore, to the extent that information
in this system falls within the coverage
of exemption (k)(2) of the Privacy Act,

5 U.S.C. 552a(k)(2), this system of
records is exempt from the requirements
of the following subsections of the
Privacy Act, for the reasons stated
below.

(1) From subsection (c)(3), because
release of an accounting of disclosures
to an individual who is the subject of an
investigation could reveal the nature
and scope of the investigation and could
result in the altering or destruction of
evidence, improper influencing of
witnesses, and other evasive actions that
could impede or compromise the
investigation.

(2) From subsection (d)(1), because
release of investigative records to an
individual who is the subject of an
investigation could interfere with
pending or prospective law enforcement
proceedings, constitute an unwarranted
invasion of the personal privacy of third
parties, reveal the identity of
confidential sources, or reveal sensitive
investigative techniques and
procedures.

(3) From subsection (d)(2), because
amendment or correction of
investigative records could interfere
with pending or prospective law
enforcement proceedings, or could
impose an impossible administrative
and investigative burden by requiring
the OIG to continuously retrograde its
investigations attempting to resolve
questions of accuracy, relevance,
timeliness and completeness.

(4) From subsection (e)(1), because it
is often impossible to determine
relevance or necessity of information in
the early stages of an investigation. The
value of such information is a question
of judgment and timing; what appears
relevant and necessary when collected
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may ultimately be evaluated and viewed
as irrelevant and unnecessary to
investigation. In addition, the OIG may
obtain information concerning the
violation of laws other than those
within the scope of its jurisdiction. In
the interest of effective law
enforcement, the OIG could retain this
information because it may aid in
establishing patterns of unlawful
activity and provide leads for other law
enforcement agencies. Further, in
obtaining evidence during an
investigation, information may be
provided to the OIG which relates to
matters incidental to the main purpose
of the investigation but which may be
pertinent to the investigative
jurisdiction of another agency. Such
information cannot readily be
identified.

[FR Doc. 02—18894 Filed 7—29-02; 8:45 am)]
BILLING CODE 6570-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AD48

Operation of Child Care Centers at VA
Facilities

AGENCY: Department of Veterans Affairs.
ACTION: Withdrawal of proposed rule.

VA facilities can provide, free-of-charge,
space and services to privately operated
child care centers pursuant to the Trible
Amendment and VA leasing authority.
See 38 U.S.C. 7809, 8122(a), 40 U.S.C.
490b. Use of the Trible Amendment and
VA leasing authority has resulted in the
existence of dozens of child care centers
serving VA employees.

Further, we understand that VCS does
not, nor does it intend to, operate any
child care centers, directly or by
contract. Thus, VA is withdrawing the
proposed rule.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contacts, Grants program-health, Health
care, Health facilities, Health
professions, Health records, Homeless,
Medical and dental schools, Medical
devices, Medical research, Mental
health programs, Nursing homes,
Philippines, Reporting and
recordkeeping requirements,
Scholarships and fellowships, Travel
and Transportation expenses, Veterans.

Approved: July 5, 2002.
Anthony J. Principi,
Secretary of Veterans Affairs.
[FR Doc. 02-19175 Filed 7-29-02; 8:45 am]
BILLING CODE 8320-01-P

SUMMARY: The Department of Veterans
Affairs published a proposed rule to
amend its regulations regarding the
Operation of Child Care Centers at VA
Facilities. The proposed rule and the
comments we received have been
superseded by events. Accordingly, this
document hereby withdraws the
proposed rule.

FOR FURTHER INFORMATION CONTACT:
Renee Bruce, National Child Care
Program Manager, telephone number
410-605-7388, VA Maryland Health
Care System, 10 N. Greene Street,
Baltimore, Maryland 21201.
SUPPLEMENTARY INFORMATION: In a
proposed rule published in the Federal
Register on December 27, 1989 (54 FR
53078), VA proposed to amend its
regulations regarding the Operation of
Child Care Centers at VA Facilities. The
proposed rule and comments VA
received have been superseded by
events.

The child care needs of VA employees
are being met through the provision of
child care services by non-VA entities,
at, or near VA facilities. While VA does
not have any authority other than
Veterans’ Canteen Service (VCS) statute,
to provide child care services directly,

DEPARTMENT OF DEFENSE
48 CFR Parts 225 and 252
[DFARS Case 2002-D008]

Defense Federal Acquisition
Regulation Supplement; Trade
Agreements Act—Exception for U.S.-
Made End Products

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule with request for
comments.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
implement the determination of the
Under Secretary of Defense
(Acquisition, Technology, and Logistics)
that, for procurements subject to the
Trade Agreements Act, it would be
inconsistent with the public interest to
apply the Buy American Act to U.S.-
made end products that are
substantially transformed in the United
States.

DATES: Comments on the proposed rule

should be submitted in writing to the
address shown below on or before

September 30, 2002, to be considered in
the formation of the final rule.
ADDRESSES: Respondents may submit
comments directly on the World Wide
Web at http://emissary.acq.osd.mil/dar/
dfars.nsf/pubcomm. As an alternative,
respondents may e-mail comments to:
dfars@acq.osd.mil. Please cite DFARS
Case 2002-D008 in the subject line of e-
mailed comments.

Respondents that cannot submit
comments using either of the above
methods may submit comments to:
Defense Acquisition Regulations
Council, Attn: Ms. Amy Williams,
OUSD(AT&L)DP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062; facsimile (703) 602-0350.
Please cite DFARS Case 2002-D008.

At the end of the comment period,
interested parties may view public
comments on the World Wide Web at
http://emissary.acq.osd.mil/dar/
dfars.nsf.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, (703) 602—0328.
SUPPLEMENTARY INFORMATION:

A. Background

On March 14, 2002, the Under
Secretary of Defense (Acquisition,
Technology, and Logistics)
(USD(AT&L)) determined that, for
procurements subject to the Trade
Agreements Act, it would be
inconsistent with the public interest to
apply the Buy American Act to U.S.-
made end products that are
substantially transformed in the United
States. This determination expands the
May 16, 1997, USD(AT&L)
determination (presently implemented
in DFARS Part 225) that it would be
inconsistent with the public interest to
apply the Buy American Act to U.S.-
made information technology products
in Federal Supply Group 70 or 74. The
March 14, 2002, determination is
consistent with Federal Acquisition
Regulation policy applicable to civilian
agencies with regard to the treatment of
U.S.-made end products.

This proposed DFARS rule
implements the March 14, 2002,
USD(AT&L) determination. The rule
will simplify evaluation of offers in
acquisitions subject to the Trade
Agreements Act, because it will no
longer be necessary to determine if a
U.S.-made end product is also a
domestic end product, i.e., the cost of
domestic components exceeds the cost
of all components by more than 50
percent. Additionally, the provision at
DFARS 252.225-7006, Buy American
Act—Trade Agreements—Balance of
Payments Program Certificate, and the
clause at DFARS 252.225-7007, Buy
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American Act—Trade Agreements—
Balance of Payments Program, will no
longer be necessary, because the
provision at DFARS 252.225-7020,
Trade Agreements Certificate, and the
clause at DFARS 252.225-7021, Trade
Agreements, will be appropriate for all
acquisitions subject to the Trade
Agreements Act. This rule also applies
the March 14, 2002, USD(AT&L)
determination to acquisitions subject to
the Balance of Payments Program, since
the Balance of Payments Program is an
extension of the Buy American Act
restrictions to acquisitions of supplies
for overseas use.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

This rule may have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq. An initial
regulatory flexibility analysis has been
prepared and is summarized as follows:

The objective of the rule is to avoid
treating products substantially
transformed in the United States less
favorably than products substantially
transformed in a designated, Caribbean
Basin, or NAFTA country. Under
existing DFARS policy, offers of
domestic end products are given a 50
percent price evaluation preference over
offers of U.S.-made end products for
which the cost of foreign components
exceeds the cost of domestic
components by 50 percent or more.
However, for acquisitions subject to the
Trade Agreements Act, an end product
of a designated, Caribbean Basin, or
NAFTA country is exempt from
application of the 50 percent evaluation
factor, regardless of the source of the
components. Therefore, a company
might be encouraged to manufacture a
product in a designated, Caribbean
Basin, or NAFTA country rather than in
the United States. This DFARS rule
proposes to revise evaluation
procedures for acquisitions subject to
the Trade Agreements Act to eliminate
the 50 percent price advantage that DoD
presently gives to domestic end
products over U.S.-made end products
with foreign component content of 50
percent or more. Therefore, the cost
incentive to manufacture components in
the United States will be removed.
However, for companies that provide
U.S.-made end products containing
foreign components, the incentive to
move end product manufacturing
facilities to a designated, Caribbean

Basin, or NAFTA country will be
reduced.

A copy of the analysis may be
obtained from the point of contact
specified herein. DoD invites comments
from small businesses and other
interested parties. DoD also will
consider comments from small entities
concerning the affected DFARS subparts
in accordance with 5 U.S.C. 610. Such
comments should be submitted
separately and should cite DFARS Case
2002-D008.

C. Paperwork Reduction Act

The rule will eliminate the
requirement for offerors to track and
document the origin of components of
U.S.-made end products in acquisitions
subject to the Trade Agreements Act.
This will reduce by 960 hours the
annual paperwork burden requirements
previously approved by the Office of
Management and Budget under Control
Number 0704-0229.

List of Subjects in 48 CFR Parts 225 and
252

Government procurement.

Michele P. Peterson,

Executive Editor, Defense Acquisition
Regulations Council.

Therefore, DoD proposes to amend 48
CFR Parts 225 and 252 as follows:

1. The authority citation for 48 CFR
Parts 225 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 225—FOREIGN ACQUISITION

225.001 [Amended]

2. Section 225.001 is amended by
removing paragraph (3)(ii) and
redesignating paragraph (3)(iii) as
paragraph (3)(ii).

225.003 [Amended]

3. Section 225.003 is amended as
follows:

a. In paragraph (4) by removing
252.225-7007, Buy American Act—
Trade Agreements—Balance of
Payments Program;”’; and

b. In paragraph (12), by removing
252.225-7007. Buy Americn Act—
Trade Agreements—Balance of
Payments Program;”.

4. Section 225.103 is amended as
follows:

a. By redesignating paragraph (a)(1) as
paragraph (a)(i); and

b. By revising newly designated
paragraph (a)(i)(B) to read as follows:

225.103 Exceptions.
(@@ =* * =

(B) The Under Secretary of Defense
(Acquisition, Technology, and Logistics)
has determined that, for procurements
subject to the Trade Agreements Act, it
is inconsistent with the public interest
to apply the Buy American Act to end
products that are substantially
transformed in the United States.

* * * * *

5. Section 225.402 is revised to read

as follows:

225.402 General.

To estimate the value of the
acquisition, use the total estimated
value of end products subject to trade
agreement acts (see 225.401-70).

6. Section 225.502 is revised to read
as follows:

225.502 Application.

(b) Use the following procedures
instead of the procedures in FAR
25.502(b) for acquisitions subject to the
Trade Agreements Act:

(i) Consider only offers of U.S.—
made, qualifying country, or eligible
end products, except as permitted by
225.403.

(ii) If price is the determining factor,
award on the low offer.

(c) Use the following procedures
instead of those in FAR 25.502(c) for
acquisitions subject to the Buy
American Act or the Balance of
Payments Program.

(i) Treat offers of eligible end products
under acquisitions subject to NAFTA as
if they were qualifying country offers.
As used in this section, the term
“nonqualifying country offer” may also
apply to an offer that is not an eligible
offer under NAFTA.

(ii) Except as provided in paragraph
(c)(iii) of this section, evaluate offers by
adding a 50 percent factor to the price
(including duty) of each nonqualifying
country offer (see 225.504(1)).

(A) Nonqualifying country offers
include duty in the offered price. When
applying the factor, evaluate based on
the inclusion of duty, whether or not
duty is to be exempted. If award is made
on the nonqualifying country offer and
duty is to be exempted through
inclusion of the clause at FAR 52.225—
8, Duty-Free Entry, award at the offered
price minus the amount of duty
identified in the provision at 252.225-
7003, Information for Duty-Free Entry
Evaluation (see 225.504(1)(ii)).

(B) When a nonqualifying country
offer includes more than one line item,
apply the 50 percent factor—

(1) On an item-by-item basis; or

(2) On a group of items, if the
solicitation specifically provides for
award on a group basis.

(iii) When application of the factor
would not result in the award of a
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domestic end product, i.e., when no
domestic offers are received (see
225.504(3)) or when a qualifying or
NAFTA country offer is lower than the
domestic offer (see 225.504(2)), evaluate
nonqualifying country offers without
the 50 percent factor.

(A) It duty is to be exempted through
inclusion of the clause at FAR 52.225—
8, Duty-Free Entry, evaluate the
nonqualifying country offer exclusive of
duty by reducing the offered price by
the amount of duty identified in the
clause at 252.225-7003, Information for
Duty-Free Entry Evaluation (see
225.504(2)(ii) and (3)(ii)). If award is
made on the nonqualifying country
offer, award at the offered price minus
duty.

(B) If duty is not to be exempted,
evaluate the nonqualifying country offer
inclusive of duty (see 225.504(2)(i) and
(3)(1)).

(iv) If these evaluation procedures
result in a tie between a nonqualifying
country offer and a domestic offer, make
award on the domestic offer.

(v)(A) There are two tests that must be
met to determine whether a
manufactured item is a domestic end
product—

(1) The end product must have been
manufactured in the United States; and

(2) The cost of its U.S. and qualifying
country components must exceed 50
percent of the cost of all of its
components. This test is applied to end
products only, and not to individual
components.

(B) Because of the component test, the
definition of “domestic end product” is
more restrictive than the definition for—

(1) “U.S.-made end product” under
trade agreements;

(2) “Domestically produced or
manufactured products” under small
business set-asides or small business
reservations; and

(3) Products of small businesses under
FAR part 19.

225.504 [Amended]
7. Section 225.504 is amended by
removing paragraph (4).

225.1101 [Amended]

8. Section 225.1101 is amended as
follows:

a. In paragraph (2)(i) by removing
%252.225-7007, Buy American Act—
Trade Agreements—Balance of
Payments Program;”’;

b. By removing paragraph (3)(ii) and
redesignating paragraphs (3)(iii) and
(3)(iv) as paragraphs (3)(ii) and (3)(iii),
respectively;

c. By removing paragraphs (5) and (6)
and redesignating paragraphs (7)
through (14) as paragraphs (5) through
(12), respectively;

d. In newly designated paragraph (9),
by removing ‘“when acquiring
information technology products in
Federal Supply Group 70 or 74” and
adding in its place ““if the acquisition is
subject to the Trade Agreements Act”;
and

e. In newly designated paragraph (12),
by removing “252.225-7007, Buy
American Act—Trade
Agreements’Balance of Payments
Program;”.

9. Section 225.7501 is amended by
revising paragraph (b)(1)(iii) to read as
follows:

225.7501 Policy.

* * * * *

(b] E

(1) * % %

(iii) For acquisitions subject to the
Trade Agreements Act, is a U.S.-made

end product; or
* * * * *

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.225-7006 and 252.225-7007
and Reserved]

10. Sections 252.225-7006 and
252.225-7007 are removed and
reserved.

[Removed

252.225-7008 [Amended]

11. Section 252.225-7008 is amended
in the introductory text by removing
225.1101(7)” and adding in its place
“225.1101(5)".

252.225-7009 [Amended]

12. Section 252.225-7009 is amended
in the introductory text by removing
225.1101(8)” and adding in its place
€225.1101(6)”.

252.225-7010 [Amended]

13. Section 252.225-7010 is amended
in the introductory text by removing
©225.1101(9)” and adding in its place
©225.1101(7)”.

252.225-7020 [Amended]

14. Section 252.225-7020 is amended
in the introductory text by removing
225.1101(10)”” and adding in its place
€225.1101(8)”.

252.225-7021 [Amended]

15. Section 252.225-7021 is amended
in the introductory text by removing
225.1101(11)” and adding in its place
€225.1101(9).

252.225-7035 [Amended]

16. Section 252.225-7035 is amended
in the introductory text and in Alternate
I by removing “225.1101(12)” and
adding in its place “225.1101(10)".

252.225-7036 [Amended]

17. Section 252.225-7036 is amended
in the introductory text and in Alternate
I introductory text by removing
225.1101(13)” and adding in its place
“225.1101(11)".

252.225-7037 [Amended]

18. Section 252.225-7037 is amended
in the introductory text by removing
“225.1101(14)” and adding in its place
“225.1101(12)".

[FR Doc. 02-19085 Filed 7-29-02; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 16

RIN 1018-AG70

Injurious Wildlife Species; Black Carp
(Mylopharyngodon piceus)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: The U.S. Fish and Wildlife
Service proposes to amend its
regulations to add black carp
(Mylopharyngodon piceus) to the list of
injurious fish, mollusks, and
crustaceans. This listing would have the
effect of prohibiting the importation of
any live animal or viable egg of the
black carp into the United States. The
best available information indicates that
this action is necessary to protect the
interests of human beings, and wildlife
and wildlife resources from the
purposeful or accidental introduction
and subsequent establishment of black
carp populations into ecosystems of the
United States. As proposed, live black
carp or viable eggs could be imported
only by permit for scientific, medical,
educational, or zoological purposes, or
without a permit by Federal agencies
solely for their own use; permits would
also be required for the interstate
transportation of live black carp or
viable eggs currently held in the United
States for scientific, medical,
educational, or zoological purposes. The
proposal would prohibit interstate
transportation of live black carp or
viable eggs, currently held in the United
States, for any other purpose.

DATES: Comments must be submitted on
or before September 30, 2002.
ADDRESSES: Comments may be mailed
or sent by fax to the Chief, Division of
Environmental Quality, U.S. Fish and
Wildlife Service, 4401 North Fairfax
Drive, Suite 322, Arlington, VA 22203,
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FAX (703) 358-1800. You may send
comments by electronic mail (email) to:
BlackCarp@fws.gov. See the Public
Comments Solicited section below for
file format and other information about
electronic filing.

FOR FURTHER INFORMATION CONTACT: Kari
Duncan, Division of Environmental
Quality, Branch of Invasive Species at
(703) 358—2464 or
kari_duncan@fws.gov.

SUPPLEMENTARY INFORMATION:

Background

The purpose of this proposal is to
prevent the accidental or intentional
introduction of black carp and the
possible subsequent establishment of
populations of these fish in the wild.

In February 2000 the Fish and
Wildlife Service received a petition
from the Mississippi Interstate
Cooperative Resources Association
(MICRA) to list the black carp
(Mylopharyngodon piceus) under the
Injurious Wildlife Provision of the
Lacey Act. The petition was based upon
State concerns about the potential
impacts of black carp on native
freshwater mussels and snails in the
Mississippi River basin.

Description of the Proposed Rule

The regulations contained in 50 CFR
part 16 implement the Lacey Act (18
U.S.C. 42) as amended. Under the terms
of the law, the Secretary of the Interior
is authorized to prescribe by regulation
those wild mammals, wild birds, fish
(including mollusks and crustaceans),
amphibians, reptiles, and the offspring
or eggs of any of the foregoing, which
are injurious to human beings, to the
interests of agriculture, horticulture, or
forestry, or to the wildlife or wildlife
resources of the United States. The lists
of injurious wildlife species are at 50
CFR 16.11-16.15. If black carp are
determined to be injurious, then as with
all listed injurious animals, their
importation into, or transportation
between, States, the District of
Columbia, the Commonwealth of Puerto
Rico, or any territory or possession of
the United States by any means
whatsoever is prohibited, except by
permit for zoological, educational,
medical, or scientific purposes (in
accordance with permit regulations at
50 CFR 16.22), or by Federal agencies
without a permit solely for their own
use, upon filing a written declaration
with the District Director of Customs
and the U.S. Fish and Wildlife Service
Inspector at the port of entry. In
addition, no live black carp, progeny
thereof, or viable eggs acquired under
permit could be sold, donated, traded,

loaned, or transferred to any other
person or institution unless such person
or institution has a permit issued by the
Director of the U.S. Fish and Wildlife
Service. The interstate transportation of
any live black carp or viable eggs
currently held in the United States for
any purposes not permitted would be
prohibited.

Biology

Black carp, also known as snail carp,
Chinese black carp, black amur, Chinese
roach, or black Chinese roach, is a
freshwater fish that inhabits lakes and
lower reaches of large, fast moving
rivers. The species inhabits most major
drainages of eastern Asia from about
22°N to about 51°N latitude. The natural
range of black carp includes China,
parts of far eastern Russia, and possibly
northern Vietnam. Several published
records of black carp from Taiwan and
Japan likely represent introductions.

Black carp typically grow to more
than 3 feet in length and weigh, on
average, 33 pounds. They reportedly can
reach 5 feet in length and weigh up to
150 pounds. Individuals of the species
are known to live to at least 15 years of
age.

gBlack carp reach maturity from 6 to 11
years of age. They reproduce annually.
Spawning occurs in their natural range
when water temperatures are at least
65.5°F, water levels are rising, and
mollusks are available. They spawn
upstream in rivers and their eggs drift
downstream. The eggs are carried by
currents into floodplain lakes, smaller
streams, and channels with little to no
current. Female black carp produce
129,000 to 1.18 million eggs each year,
depending on body size.

Black carp feed on zooplankton and
fingerlings when small. As adults,
powerful crushing teeth permit the
black carp to crush the thick shells of
large mollusks. Reports indicate that the
fish can usually handle any food item
that it can get into its mouth. In some
instances, the fish is able to crack the
edge of a shell, extract soft parts, and
then spit out shell fragments. A four
year old black carp was shown to eat,
on average, 3—4 pounds of mussels per
day.

Young black carp are difficult to
distinguish from young grass carp
(Ctenopharyngodon idella). Adults may
be distinguished externally by the color
and the more cylindrical form of the
body, and internally by the pharyngeal
teeth.

Available information indicates that
black carp are currently being
maintained in research and fish
production facilities in Arkansas,
Louisiana, Mississippi, Missouri, North

Carolina, Oklahoma, and Texas. This
species originally entered the United
States in the early 1970s as
“contaminant” in imported grass carp
stocks. The black carp were imported
from Asia and were sent to a private fish
farm in Arkansas. The second
introduction of black carp into the
United States occurred in the early
1980s for yellow grub control and as a
food fish. The species was also imported
by a Mississippi fish farmer during the
early 1980s and by a fish farm operation
in Missouri during the period 1986—
1988.

Need for Proposed Rule—
Environmental Consequences

Factors That Contribute to Injuriousness

The likelihood of release or escape of
black carp is high. Currently, the
predominant use of black carp in the
United States is for biological control of
snails that are an intermediate host in
the life cycle of a trematode that affects
catfish being farmed for human
consumption. Ninety-five percent of the
catfish farms in production are located
in the Southeastern United States. Much
of the Mississippi River delta region is
at moderate to high risk of natural
disaster including tornados, floods, and
hurricanes. A natural disaster in the
Southeast region is likely to result in the
release of black carp from catfish farms.
The first and only known introduction
of black carp into a natural waterway
occurred during a flood event. These
fish were thought to be triploid (sterile
through chromosome number
manipulation) and the species has not
been found in the wild. Additional risks
of release associated with fish farming
include movement of live carp from
farm ponds to natural waterways via
predatory birds and mammals, or escape
from aquaculture facilities. Black carp
are farm-raised in aquaculture facilities
throughout Asia and Eastern Europe for
human consumption. If black carp
becomes popular for human
consumption in the United States and
farmed on a larger scale, the associated
risks of release would be similar to that
described above. However, the risks
would be of greater magnitude, as the
black carp would be stocked at the
aquaculture facilities at a higher rate
than they are currently stocked for
biological control purposes.

If black carp escaped, or were released
into the wild, they would likely survive
and/or become established with or
without reproduction. Moreover,
released black carp would likely spread
throughout the United States since no
known limiting factors would preclude
them from becoming established in U.S.
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waters. The black carp, a native of most
Pacific drainages in eastern Asia,
inhabits large river and lake habitats at
the same latitudes as the United States.
This carp feeds on aquatic snails and
mussels that are similar to those locally
abundant in many of our rivers. The
grass carp (Ctenopharyngodon idella), a
close Asian relative with similar
reproductive requirements, has
expanded into all of the lower 48 States
except Montana and Vermont since its
introduction into Arkansas and
Alabama in 1963.

At all life stages, black carp will
compete for food with native species. As
discussed above in the Biology section,
the fish grow to lengths greater than 1
meter and can weigh up to 150 pounds.
The literature indicates that 4-year-old
black carp eat 3—4 pounds of mollusks
per day. Within their native range, black
carp feed on species that are similar to
our native mollusk species. Black carp
are also known to eat freshwater shrimp,
crawfish, and insects. Based on their
feeding habits, black carp, if introduced
or established, are likely to have a
considerable impact on native mussel
and snail populations. Native fish
(redear sunfish, pumpkinseed sunfish,
freshwater drum, snail bullhead, copper
redhorse, river redhorse, robust
redhorse, and several catfish and sucker
species); turtles (sawbacks and musk
turtles); birds, including waterfowl
(Everglades snail kite, scaup, and
canvasback); and vertebrates, such as
racoons, otters, and muskrats, are likely
to be affected through competition for
food.

Although their potential to cause
habitat destruction, such as that
associated with Cyprinid species, is
low, black carp could impact stream
communities where snails play an
important role as grazers of attached
algae. Algae mats could develop and
upset the natural balance of wildlife
habitats if snail populations become
depressed.

Black carp host many parasites and
flukes, as well as bacterial and viral
diseases that are likely to infect sport,
food, or threatened and endangered fish
species. They may also be immune or
serve as intermediate hosts to the many
parasites that use mollusks as
intermediate hosts (some of which are
harmful to humans). Because black carp
carry a diverse fauna of parasites, the
potential for the transfer of pathogens is
high.

The likelihood and magnitude of
effect on threatened and endangered
species is high. Black carp are
molluscivores (mussel and snail feeders)
and have the potential to negatively
affect threatened and endangered

mollusks, fish, turtles, and birds that
rely on mollusks as a food source. The
United States, particularly the
Southeast, has one of the world’s most
diverse aquatic mollusk faunas.
Currently, about 300 taxa of freshwater
mussels are recognized nationwide and
nearly 67 percent of this fauna (69
species are federally listed as threatened
or endangered) are vulnerable to
extinction or already extinct. Our
Nation’s freshwater snail diversity is
about 600 species or about 15 percent of
the world’s diversity of this faunal
group.

Based on the food habits and habitat
preferences of the black carp, it is likely
to invade the habitat, feed on, and
further threaten most of the federally
listed freshwater mussels and about
one-third of the federally listed aquatic
snails. Black carp are likely to also
further threaten numerous other
potential candidates for Federal
protection. Since many freshwater
mollusks require a fish as an
intermediate host for reproduction, the
mussels that require native fishes to
reproduce are likely to rapidly decline
if the fish are affected by black carp. The
establishment of black carp populations
in the Mississippi drainages has the
potential to reduce mollusk populations
to levels that would require listing of
the mollusks and the other animals that
depend on mollusks for food.

The introduction or establishment of
black carp may have negative impacts
on humans primarily from the loss of
native aquatic mollusk biodiversity and
bio-abundance. Freshwater mollusks
play an important ecological role in
maintaining the health of aquatic
ecosystems. These losses would affect
the aesthetic, recreational, and
economic values currently provided by
native mollusks and healthy
ecosystems. Educational values would
also be diminished through the loss of
biodiversity and ecosystem health.
Black carp also have the potential to
negatively affect the cultured pearl
industry through predation on
commercial mussel species.

Factors That Reduce or Remove
Injuriousness

The ability and effectiveness of
measures to prevent escape or
establishment are low. Most available
protective measures available to prevent
escape of black carp from aquaculture
facilities are expected to be cost-
prohibitive to initiate and maintain.
Even with protective measures in place,
it is unlikely they would eliminate risks
of accidental escape from facilities.
Those facilities that are located in
floodplains and susceptible to natural

storm events are particularly vulnerable.
The ability to eradicate or control black
carp populations depends on where
they are found. If established in large
lakes or river systems, eradication and/
or control of black carp is expected to
be nearly impossible and they would
likely become permanent members of
the fish community. Additionally,
controlling the spread of pathogens once
they have been introduced in the wild
is practically impossible.

No good tools are currently available
to manage established black carp
populations. Chemicals are the best
option, but their use on a large scale is
prohibitively expensive, can cause
mortality to non-target fish and aquatic
species, are not accepted by the public,
and must be repeatedly used. Chemicals
rarely kill every fish, and not all life
stages are equally susceptible to
chemicals. Additionally, some areas
cannot be effectively treated due the
size of the area, the distribution of the
target species, and the effects on the
non-target species, for example.

Since effective measures to eradicate,
manage, or control the spread of black
carp once they are established are not
currently available, the ability to
rehabilitate or recover ecosystems
disturbed by the species is low.
Significant risks associated with black
carp release relate to endangerment and
extinction of native mussels and snails.
Re-establishment of extirpated mussel
and snail populations, if biologically
possible, would be labor and cost
intensive and would depend on
eradication of black carp within the
habitat of the mussels and snails.

While triploidy and sterility may
impede breeding of black carp in the
natural environment, non-breeding
populations are likely to still have
significant negative impacts on natural
systems. While triploid black carp may
not be able to reproduce, allowing black
carp in commerce still presents
problems. First and foremost, in order to
have black carp for sale, someone must
have reproducing pairs of the fish,
which means that reproductively active
fish could escape. Second, the current
methods of producing triploidy fish do
not ensure that all of the fish are triploid
and testing each fish would be cost-
prohibitive; therefore, reproductively
active fish will be found in otherwise
triploid lots of fish. Finally, black carp
will feed on native mollusks regardless
of their reproductive ability. As
described above, black carp eat 3—4
pounds of mussels per day and can live
in excess of 15 years. Therefore, non-
breeding populations of black carp are
likely to have significant negative
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impacts on native snail and mussel
populations.

Because black carp are likely to
escape or be released into the wild; are
likely to survive or become established
if escaped or released; are likely to
spread since there are no known
limiting factors; are likely to compete
with native species for food; may serve
as intermediate hosts for and/or
transmit parasites to native species; are
likely to feed on native mollusks, which
is likely to negatively affect native
mollusks, as well as the native fish,
turtles, and birds that rely on mollusks
as a food source; and because it will be
difficult to prevent, eradicate, manage,
or control the spread of black carp; it
will be difficult to rehabilitate or
recover ecosystems disturbed by the
species; and because non-breeding
populations of black carp are likely to
have significant negative impacts on
native snail and mussel populations, the
Service finds black carp to be injurious
to the interests of human beings and the
wildlife and wildlife resources of the
United States.

Required Determinations

Currently we have approval from
OMB to collect information under OMB
control number 1018—-0092. This
approval expires July 31, 2004. We may
not conduct or sponsor, and a person is
not required to respond to, a collection
of information unless we display a
currently valid OMB control number.

In accordance with the criteria in
Executive Order 12866, the Office of
Management and Budget has
determined that this rule is not a
significant regulatory action.

(a) This rule will not have an annual
economic effect of $100 million or
adversely affect an economic sector,
productivity, jobs, the environment, or
other units of the government. A cost-
benefit and economic analysis is not
required. Catfish producers are the
entities most likely to be affected by this
rule. However, catfish producers have
alternative means of control for snail
infestation of catfish ponds. Chemical
control with such items as hydrated
lime, copper sulfate, and aquatic
herbicides greatly reduces the snail
population and, in conjunction with
biological control, can eliminate snail
infestation during the production of
catfish. The elimination of the use of
black carp as the biological control
agent will allow an increase in the non-
marketability of some of the catfish. The
estimated maximum loss is expected to
be less than $9 million per year for the
affected catfish producers.

(b) This rule will not create
inconsistencies with other agencies.

This rule pertains only to regulations
promulgated by the Fish and Wildlife
Service under the Lacey Act. No other
agencies are involved in these
regulations.

(c) This rule will not materially affect
entitlements, grants, user fees, loan
programs, or the rights or obligations of
their recipients. This rule does not affect
entitlement programs. This rule is
aimed at regulating the importation and
movement of a non-indigenous species
that has the potential to cause
significant economic and other impacts
on natural resources that are the trust
responsibility of the Federal
Government.

(d) This rule does not raise novel legal
or policy issues. No previous listings of
wildlife as injurious in the past have
caused legal or policy problems.

This rule will not have a significant
economic effect on a substantial number
of small entities as defined under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). A Regulatory Flexibility
Analysis is not required. Accordingly, a
Small Entity Compliance Guide is not
required. No individual small industry
within the United States will be
significantly affected if black carp
importation and interstate transport is
prohibited.

The rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule will not have an annual effect
on the economy of $100 million or
more. The black carp is not
commercially traded in the United
States. No recreational fishery exists for
this species. Two firms currently
produce and sell black carp, and the
Fish and Wildlife Service believes that
black carp production is a small part of
these businesses so they should not be
significantly affected by this rule. As a
result, the regulation of this species will
only affect catfish farmers that are
infected with the yellow grub. Since
about 1.5 percent of catfish farmers have
permits to use the black carp as a
biological control measure for snails in
farm ponds, we do not expect that this
rule will have a substantial impact on
U.S. catfish producers. Alternative
control measures for snail infestation
are available, and more are being
researched and developed. This
rulemaking will have the effect of
protecting commercial shellfish
fisheries as well as endangered and
threatened mollusks in the Mississippi
watershed from the introduction of
black carp. The black carp would
devastate many shellfish resources if it
escaped from catfish ponds and entered
a waterway. This rulemaking, by
protecting the environment from the

spread of a non-native species that
would likely devastate local mollusk
populations, will indirectly work to
sustain the economic benefits enjoyed
by numerous small establishments.

This rule will not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions.
Substitute control mechanisms for the
control of yellow grubs are available,
although they may not be as economical
as the use of black carp. The six catfish
farms using black carp for snail control
account for approximately 1.5 percent of
total U.S. catfish production. Under the
worst case that all catfish produced at
these farms was not marketable, the
affected catfish would only amount to
1.5 percent of the annual U.S.
production. This small impact would
not appreciably affect costs or prices to
consumers. Since alternative control
methods are available, the economic
effect is not expected to be significant.
Six firms out of nearly 300 would have
a slight increase in production cost.

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), the rule will not “significantly or
uniquely’” affect small governments. A
Small Government Agency Plan is not
required. The Service has determined
and certifies pursuant to the Unfunded
Mandates Reform Act that this
rulemaking will not impose a cost of
$100 million or more in any given year
on local or State governments or private
entities, and does not have significant
adverse effects on competition,
employment, investment productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises.

In accordance with Executive Order
12630, the rule does not have significant
takings implications. A takings
implication assessment is not required.
This rule will not impose significant
requirements or limitations on private
property use.

In accordance with Executive Order
13132, the rule does not have significant
Federalism effects. A Federalism
assessment is not required. This rule
will not have substantial direct effects
on States, in the relationship between
the Federal Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
we determine that this rule does not
have sufficient Federalism implications
to warrant the preparation of a
Federalism Assessment.

In accordance with Executive Order
12988, the Office of the Solicitor has
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determined that the rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Executive Order. The
proposed rule has been reviewed to
eliminate drafting errors and ambiguity,
was written to minimize litigation,
provides a clear legal standard for
affected conduct rather than a general
standard, and promotes simplification
and burden reduction.

We have reviewed this rule in
accordance with the criteria of the
National Environmental Policy Act and
our Departmental Manual in 516 DM.
This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. An
environmental impact statement/
assessment is not required. The action is
categorically excluded under the
Department’s NEPA procedures (516
DM 2, Appendix 1.10), which apply to
policies, directives, regulations, and
guidelines of an administrative, legal,
technical, or procedural nature; or the
environmental effects of which are too
broad, speculative, or conjectural to
lend themselves to meaningful analysis
and will be subject later to the NEPA
process, either collectively or case-by-
case.

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and 512 DM 2, we have
evaluated potential effects on Federally
recognized Indian tribes and have
determined that there are no potential
effects.

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, and use. Executive Order
13211 requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. Because
this proposal is intended to prevent the
accidental or intentional introduction of
black carp and the possible subsequent
establishment of populations of these
fish in the wild, it is not a significant
regulatory action under Executive Order
12866 and is not expected to
significantly affect energy supplies,
distribution, and use. Therefore, this
action is a not a significant energy
action and no Statement of Energy
Effects is required.

This proposed rule solicits economic,
biologic, or other information
concerning black carp. The information
will be used to determine if the species
is a threat, or potential threat, to those
interests of the United States delineated
above, and thus warrants addition to the
list of injurious fish in 50 CFR 16.13.

Public Comments Solicited

Please send comments to Chief,
Division of Environmental Quality, U.S.
Fish and Wildlife Service, 4401 North
Fairfax Drive, Suite 322, Arlington, VA
22030. Comments may be hand
delivered or faxed to (703) 358—1800. If
you submit comments by e-mail, please
submit comments as an ASCII file
format and avoid the use of special
characters and encryption. Please
include “Attn: [RIN 1018—-AG70]” and
your name and return address in your
e-mail message. Please note that this
email address will be closed at the
termination of this public comment
period.

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home address from
the rulemaking record, which we will
honor to the extent allowable by law. In
some circumstances, we would
withhold from the rulemaking record a
respondent’s identity, as allowable by
law. If you wish us for to withhold your
name and/or address, you must state
this prominently at the beginning of
your comment. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

List of Subjects in 50 CFR Part 16

Fish, Imports, Reporting and
recordkeeping requirements,
Transportation, Wildlife.

Accordingly, we propose to amend
part 16, subchapter B, of Chapter I, Title
50 of the Code of Federal Regulations as
set forth below.

PART 16—[AMENDED]

1. The authority citation for part 16
continues to read as follows:

Authority: 18 U.S.C. 42.

2. Amend § 16.13 by revising
paragraph (a)(2) to read as follows:

§16.13 Importation of live or dead fish,
mollusks, and crustaceans, or their eggs.

(a] * % %

(2) The importation, transportation, or
acquisition of any live fish or viable
eggs of the walking catfish, family
Clariidae; live mitten crabs, genus
Eriochel, or their viable eggs; live
mollusks, veligers, or viable eggs of
zebra mussels, genus Dreissena; and any
live black carp (Mylopharyngodon

piceus) or their viable eggs, is prohibited
except as provided under the terms and
conditions set forth in § 16.22.

* * * * *

Dated: July 18, 2002.
Craig Manson,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 02—19158 Filed 7—29-02; 8:45 am)]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[1.D. 071802B]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic;
Sustainable Fisheries Act (SFA)
Requirements for Species in the U.S.
Caribbean; Comprehensive
Amendment Addressing SFA
Definitions in Fishery Management
Plans of Puerto Rico and the U.S.
Virgin Islands; Scoping Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of scoping meetings;
request for comments.

SUMMARY: The Council will convene
scoping meetings to solicit additional
public comments on the scope of issues
to be addressed in a draft supplemental
environmental impact statement
(DSEIS) that will assess the impacts on
the natural and human environment of
the various managed fisheries related to
the management measures proposed
under the draft Comprehensive
Amendment Addressing SFA
Definitions and Other Required
Provisions of the Magnuson-Stevens
Fishery Conservation and Management
Act in the Fishery Management Plans
(FMPs) of Puerto Rico and the U.S.
Virgin Islands (Comprehensive SFA
Amendment). The purpose of this
document is to solicit additional public
comments on the scope of the issues to
be addressed in the DSEIS, which will
be submitted to NMFS for filing with
the Environmental Protection Agency
(EPA) for publication of a Notice of
Availability for public comment.

DATES: The scoping meetings will be
held on August 6 and 7, 2002. See
SUPPLEMENTARY INFORMATION for specific
dates and times for the scoping
meetings.
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ADDRESSES: Scoping meetings will be
held in Miami, FL. See SUPPLEMENTARY
INFORMATION for specific meeting
locations.

FOR FURTHER INFORMATION CONTACT:
Graciela Garcia-Moliner; phone: 787—
766-5926; e-mail: Graciela.Garcia-
Moliner@noaa.gov or Michael C.
Barnette; phone: 727-570-5305; fax:
727-570-5583; e-mail:
Michael.Barnette@noaa.gov.

SUPPLEMENTARY INFORMATION: The
Council is preparing to amend the FMPs
for Corals and Reef Associated Plants
and Invertebrates, Queen Conch, Reef
Fish Fishery, and Spiny Lobster to: (1)
address the consistency with new
definitions; (2) address bycatch
management measures and bycatch
reporting requirements; (3) provide
descriptions of the commercial,
recreational, and charter fisheries and
quantify trends in landings and data
specified for each sector; (4) address
fishery impact statements to insure they
incorporate the likely effects of
management measures on fishing
communities; and (5) address
overfishing provisions specifying
objective and measurable criteria for
identifying whether a species is
overfished, and provide subsequent
measures to rebuild overfished stocks.
The DSEIS will describe the proposed
management measures in the
Comprehensive SFA Amendment and
will assess the environmental impacts of
these proposed and alternative
measures. To ensure compliance with
the requirements of the SFA in the
various FMPs, the Council intends to
evaluate numerous management
measures such as permits; commercial
reporting requirements, including
species-specific and bycatch reporting;
limited entry; time/area closures,

including closures for spawning
aggregations and habitat protection; size
limits; trip limits; gear restrictions; and
recreational possession limits. The
Council originally published a notice of
intent (NOI) to prepare a DSEIS,
requested written comments, and
notified the public of scoping meetings
in the Federal Register on May 31, 2002
(67 FR 38060).

Once the Council completes the
DSEIS, it will submit it to NMFS for
filing with the EPA. The EPA will
publish a notice of availability of the
DSEIS for public comment in the
Federal Register. The DSEIS will have
a 45—day comment period. This
procedure is pursuant to regulations
issued by the Council on Environmental
Quality (CEQ) for implementing the
procedural provisions of the National
Environmental Policy Act (NEPA; 40
CFR parts 1500-1508) and to NOAA’s
Administrative Order 216—6 regarding
NOAA'’s compliance with NEPA and the
CEQ regulations. The Council will
consider public comments received on
the DSEIS before adopting final
management measures for the
Comprehensive SFA Amendment. The
Council intends to prepare a final
supplemental environmental impact
statement (FSEIS) in support of the final
Comprehensive SFA Amendment. The
Council would then submit the final
Comprehensive SFA Amendment and
supporting FSEIS to NMFS for Secretary
of Commerce (Secretarial) review,
approval, and implementation under the
Magnuson-Stevens Act. NMFS will
announce availability of the
Comprehensive SFA Amendment for
public review during the Secretarial
review period through a notification
published in the Federal Register.
During Secretarial review, NMFS will

also file the FSEIS with the EPA for a
final 30—day public comment period.
This comment period will be concurrent
with the Secretarial review period and
will end prior to final agency action to
approve, disapprove, or partially
approve the Comprehensive SFA
Amendment. All public comment
periods on the Comprehensive SFA
Amendment, its proposed implementing
regulations, and its associated FSEIS
will be announced through a notice
published in the Federal Register.
NMFS will consider all public
comments received during the 60—day
Secretarial review period, whether they
are on the Comprehensive SFA
Amendment, the FSEIS, or the proposed
regulations, prior to final agency action.

The scoping meetings will be held
from 9 a.m. to 5 p.m. at the following
location and dates:

1. August 6, 2002: National Marine
Fisheries Service Southeast Fisheries
Science Center, 75 Virginia Beach Drive,
Miami , FL, telephone: 305—-361-4285;
and

2. August 7, 2002: National Marine
Fisheries Service Southeast Fisheries
Science Center, 75 Virginia Beach Drive,
Miami , FL, telephone: 305—-361-4285

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Graciela Garcia-
Moliner at the Council (see ADDRESSES).

Dated: July 24, 2002.

John H. Dunnigan,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 02-19232 Filed 7-29-02; 8:45 am]
BILLING CODE 3510-22-S
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ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Meeting

AGENCY: Advisory Council on Historic
Preservation.
ACTION: Notice of meeting.

SUMMARY: Notice is hereby given that
the Advisory Council on Historic
Preservation will meet on Friday,
August 9, 2002. The meeting will be
held in the Zuni Ballroom, Inn at
Loretto, 211 Old Santa Fe Trail, Santa
Fe, New Mexico, beginning at 9 a.m.

The Council was established by the
National Historic Preservation Act of
1966 (16 U.S.C. 470) to advise the
President and the Congress on matters
relating to historic preservation and to
comment upon Federal, federally
assisted, and federally licensed
undertakings having an effect upon
properties listed in or eligible for
inclusion in the National Register of
Historic Places. The Council’s members
are the Architect of the Capitol; the
Secretaries of the Interior, Agriculture,
Defense, and Transportation; the
Administrators of the Environmental
Protection Agency and General Services
Administration; the Chairman of the
National Trust for Historic Preservation;
the President of the National Conference
of State Historic Preservation Officers, a
Governor; a Mayor; a Native Hawaiian;
and eight non-Federal members
appointed by the President.

The agenda for the meeting includes
the following:

I. Chairman’s Welcome
1. Report of the Executive Committee
A. FY 2004 Budget Strategy
B. Committee Restructuring
III. Report on the Preservation Initiatives
Committee
A. Cooperative Agreement with
Department of Agriculture
B. Followup from Heritage Tourism
Session
C. Heritage Areas Legislation
IV. Report on the Federal Agency Programs

Committee
A. Federal Program Improvement Priorities
and Initiatives
B. Coordination between Section 4(f) of the
Department of Transportation Act and
Section 106
C. Section 106 Cases
D. Cooperative Agreement with the General
Services Administration
V. Report of the Communications, Education,
and Outreach Committee
A. Historic Preservation Awards
B. Council Publications Program
VI. Chairman’s Report
A. Historic Preservation Executive Order
B. Preserve America Initiative
VII. Executive Director’s Report
A. Technical Amendments to Section 106
Regulations
B. FY 2003 Appropriations Process
VIII. New Business
IX. Adjourn

Note: The meetings of the Council are open
to the public. If you need special
accommodations due to a disability, please
contact the Advisory Council on Historic
Preservation, 1100 Pennsylvania Ave., NW.,
Room 809, Washington, DC 202-606—8503, at
least seven (7) days prior to meeting.

For further information contact:
Additional information concerning the
meeting is available from the Executive
Director, Advisory Council on Historic
Preservation, 1100 Pennsylvania Ave.,
NW., #809, Washington, DC 20004.

Dated: July 24, 2002.

John M. Fowler,

Executive Director.

[FR Doc. 02-19128 Filed 7—-29-02; 8:45 am]
BILLING CODE 4310-10-M

U.S. AGENCY FOR INTERNATIONAL
DEVELOPMENT

Notice of Public Information Collection
Requirements Submitted to OMB to
Review

SUMMARY: U.S. Agency for International
Development (USAID) has submitted
the following information collections to
OMB for review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding this information collection are
best assured of having their full effect if
received within 30 days of this
notification. Comments should be
addressed to: Desk Officer for USAID,
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Washington, DC 20503.

Copies of submission may be obtained
by calling (202) 712—1365.
SUPPLEMENTARY INFORMATION:

OMB Number: OMB 0412-0004.

Form Number: AID 11.

Title: Application for Approval of
Commodity Eligibility.

Type of Submission: Renewal of
Information Collection.

Purpose: USAID provides loans and
grants to some developing countries in
the form of Commodity Import Programs
(CIPs). These funds are made available
to host countries to be allocated to the
public and private sectors for
purchasing various commodities from
the U.S., or in some cases, from other
developing countries. In accordance
with section 604(f) of the Foreign
Assistance Act of 1961, as amended,
USAID may finance only those
commodities which are determined
eligible and suitable in accordance with
various statutory requirements and
agency policies. Using the Application
for Approval of Commodity Eligibility
(Form AID 11), the supplier certifies to
USAID information about the
commodities being supplied, as
required in section 604(f), so that
USAID may determine eligibility.

Annual Reporting Burden:

Respondents: 260.

Total annual responses: 850.

Total annual hours requested: 425
hours.

Dated: July 24, 2002.
Joanne Paskar,
Chief, Information and Records Division,
Office of Administrative Services, Bureau for
Management.
[FR Doc. 02—19199 Filed 7-29-02; 8:45 am)]
BILLING CODE 6116-01-M

DEPARTMENT OF AGRICULTURE

Office of the Under Secretary,
Research, Education, and Economics
Forestry Research Advisory Council;
meeting

AGENCY: Cooperative State Research,
Education, and Extension Service,
USDA.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. app., the United States
Department of Agriculture (USDA)
announces a meeting of the Forestry
Research Advisory Council.
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SUPPLEMENTARY INFORMATION: Section
1441(c) of the Agriculture and Food Act
of 1981 requires the establishment of the
Forestry Research Advisory Council
(FRAC) to provide advice to the
Secretary of Agriculture on
accomplishing efficiently the purposes
of the Act of October 10, 1962 (16 U.S.C.
582a, et seq.), known as the MclIntire-
Stennis Act of 1962. FRAC also provides
advice related to the Forest Service
research program, authorized by the
Forest and Rangeland Resources
Research Act of 1978 (Pub. L. 95-307,
92 Stat. 353, as amended; 16 U.S.C.
1600 (note)). FRAC is composed of 18
voting members from Federal and state
agencies, forest industries, forestry
schools and state agricultural
experiment stations, and volunteer
public groups. FRAC will meet to (a)
hear reports from the Forest Service
(USDA), the Cooperative State Research,
Education, and Extension Service
(USDA), forest industries, and the
National Association of Professional
Forestry Schools and Colleges, and (b)
to formulate advice on Federal and state
forestry research for the Secretary of
Agriculture.

DATES AND LOCATION: FRAC will meet on
July 30, 2002, from 8:30 a.m. to 4:00
p-m., and on July 31, 2002, from 8:30
a.m. to 12:00 noon, in the Plant and
Animal Systems conference from (room
3455) of the Waterfront Centre located at
800 9th Street SW., Washington, DC
20024. A complete agenda will be
available prior to the meeting. To
request a copy of the agenda contact Dr.
Catalino A. Blanche, FRAC Coordinator,
at (202) 401-4190, or fax your request to
(202) 401-1706, or e-mail to
cblanche@reeusda.gov.

Comments

The public may file written comments
with the FRAC Coordinator before the
meeting or by August 31, 2002. All
statements will become a part of the
official records of the Forestry Research
Council and will be kept on file for
public review in the FRAC
Coordinator’s office, Room 3413,
Waterfront Center, 800 9th Street SW.,
Washington, DC 20024.

FOR FURTHER INFORMATION CONTACT:
Catalino A. Blanche, FRAC Coordinator;
Cooperative State Research, Education,
and Extension Service; U.S. Department
of Agriculture; Mail Stop 2210; 1400
Independence Avenue SW.,
Washington, DC 20250-2210; telephone:
(202) 401-4190; fax: (202) 401-1706; e-
mail: chlanche@reeusda.gov.

Done at Washington, DC, this 20th day of
July, 2002.
Joseph J. Jen,
Under Secretary, Research, Education, and
Economics.
[FR Doc. 02-19258 Filed 7-29-02; 8:45 am]
BILLING CODE 3410-22-M

DEPARTMENT OF AGRICULTURE
Forest Service

Buckman Water Diversion Project;
Meetings

AGENCY: Forest Service, Santa Fe
National Forest, USDA.

ACTION: Notice of scoping meetings.

SUMMARY: The USDA Forest Service
(FS)—in conjunction with the
Department of Interior’s Bureau of Land
Management and Bureau of
Reclamation—will hold public scoping
meetings to discuss the Buckman Water
Diversion Project. The Notice of Intent
to prepare an environmental impact
statement was published in the Federal
Register (67 FR 47764, July 22, 2002).

The Notice of Intent provides specific
informati